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et al v. City of Brier

UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON

AT SEATTLE
VLADAN MILOSAVLEJEVIC and Case NoC16-141RSM
ANGEL MICHAIL AND GABRIIEL, LLC,
ORDERGRANTING RESPONDENT’'S
Plaintiffs/Petitioners MOTION FOR SUMMARY JUDGMENT
AND DENYING PETITIONER’S
V. MOTIONS FOR LEAVE TO FILE
SURREPLY AND TO CONTINUE
CITY OF BRIER, TRIAL AND AMEND CASE SCHEDULE
DefendantRespondent.

I INTRODUCTION
This matter comes before the Court on Respondent’s Motion for Summary Jud
Dkt. #32. Petitioner’s claims arise from Respondent’s denial of his request for a heigimices
necessary to build a personal chapel. Petitioner’s proposednaérchapel would exceg
Respondent’s 3ot residential landise zone’s heightap! Dkt. #20 at 2. Respondent ask

the Court to dismiss Petitioner’s claims on the basis that (1) Petitionenatoeset the element
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necessaryo establish a violatioof the Religious Land Use and Institutionalized PersonsAct

(“RLUIPA™), 42 U.S.C. 8§ 2000ee, substantial burden provision; (2) Petitioner does not meet the

elements necessaty establish a violation of RLUIPA’s equal terms provision; (3) Petition

Civil Rights Act, 42 U.S.C. § 1983 (“Section 1983¢)aims are without legal or factual bas

1 The Court notes that Petitioner previously applied for a building permit, but beted@ned

the application. AR 5 and Dkt. #321 at 2. Therefore, even if the Court were to find |i

Petitioner’s favor, Petitionarould not yet build his chapel.
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and (4) delay damages are not available in any e\gkit.#32. Petitioner opposes the Motio

arguing that genuine disputes exist as to material, fantstherefore respondent is not entit

to summary judgmentDkt. #33. Additionally, Petitioner has filed a Motion for Leave to File

Surreply and a Motion to Continue Trial Date and Amend Case Schddkts. #37 and #38|

For the reasons discussed beltive Courtnow GRANTSRespondent’s Motion for Summat
Judgment an@ENIES Petitioner's Motions For Leave To File Surreply and To Continue T
and Amend Case Schedule.
. BACKGROUND

Petitioner Vladan Milosavlejevic seeks to build a personal Serbian Ortlobdgel on
property owned by his company, Angel Michail and Gabriiel, LLC., in the CitBradr,
Washington (“City”)? Dkts. #11 at T 2 and #33 at T 1 222. To comply with religious
standards, Petitioner asserts that his chapel must meet specifitecducal dimensions
includingtwo domes, each spanning-#&t five and ondnalf inches from the interior floor t

the exterior heightDkt. #17 at 6.Petitioner’s property is located in a residential faisé zone.

y

rial

Id. Prior to seeking to build dhapel, Petitioner worshged in his home, and attended Serbjan

Orthodox church services in King and Snohomish Counties. Dkts. #32 at 7 and #34 at 3|

Under Brier Municipal Code (“BMC”) 17.28.010(E), buildings in sintdenily
residential zones may not exceed a maximum height &0 Individuals planningd erect
structures exceeding J@et must apply and be approved for height variances in additi
building permits. Dkt. #34 at 12. To obtain a variance, applicants must meet eight critg
AdministrativeRecord (“AR”) at 72. The procedure for processing variance applications i

forth in BMC 17.36.050(E).

2 For ease of reference, Mr. Milosavlejevic and Angel Michail and Gabriielwili®e referred
to as a singular Petitioner.
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On May 19, 2015, Petitioner applied for a height variance to constisichapel AR 2-
3. As proposed, Petitioner’s chapel wouldeed the City’s singiamily residential height limit
by tenfeet, five and ondalf inches Petitioner asserts that his proposed chapel dome
“vehicle[s] for . . . prayers to be sent to the heaveid.’at 25. Petitioner states that while h
chapel height specifications originate from his grandfather's wishes, thi@otiOdome
measurement originagdrom the Serbian Orthodox belief that 40 is a holy numlgerat 56;

Dkt. #321 at 7. According to an architectural report obtained by City Pidrangen Balisky,

S are

S

under communism, Serbians were prohibited from developing traditional Serbian Orthodox

churches in the Byzantine style of architectuAR 120 Ex. K). Since then, “Serbs in exilg
especially in the United States, [are] in a bettertmwsito develop previously built churg
building traditions than indigenous communitiekd” The architectural report notes that Serb
Orthodox churches are “not supposed to look like a house, as their functions are coraptk
fundamentally different.Thus, heights should not be constrained to residential heidtitat
120-22. The Serban Orthodox U.S. and Canada’'s Western American Diocese note

church’s height must be proportional to its footprint in length and widtilat 123 Ex. A.

On March 30th, the Commission voted unanimously to recommend denying Petiti
variance aplication, and directed staff to prepare a report and recommendation to th
Council for consideration at its April 20, 2016 meetind. at 344. On April 20th, the
Commission reviewed the proposed Report and Recommendation, and voted to postpor
until May 18, 2016, due to Petitioner’s allegations that denying his application woulduten
a religious rights violationld. The Commission also authorized its Chair topen the hearing
on the application if recommended by the City Attormvelyich he did on May 2, 2018d. On

May 18th, the Commission held the hearing, received a Final Revised Staff Refbo

ORDER- 3

h
an

tely

that a

pner’'s

e City

e acti

St

—+




O 0 NN o O &~ WoN -

N DN N DD NN N DD DN DN R RmpRm ), R, |, o, )
o NI N U kxR W N RO 0O 0NN YO RN RO

attachments, and again heard from Petitioner, three members of the public, andifCARS?
346-468. The Commission thepasseda motion to approve report to the City Council
recommending Petitioner’s variance be deniktl.at 34345. The Commission’s report noteg
that Petitionemet only two of eight mandatory criteria for granting variancés. at 344 and
349-57. On July 19, 2016, the City Council denied Petitioner’s application. Dkt. #17 at 2
Petitionerthenfiled aComplaint in Snohomish County Superior Court, alleging that
varianceprocedure violatedVashingtors Land UsePetitionAct (“LUPA”), RCW 36.70C,et
seq, and that theenialof the variancéurdens his right to due process, free exercise of relig
and equal protection of the lawld. at § 31. Additionally, Petitioner alleg# he suffered
discrimination by the City because staff had personal veasdagainst himld. at § § 2930.
Petitioner believes the City’s Mayor, Bob Colinas, is of Croatian herdadacted vengefully
against Petitioner who identifies as Serbian. Dkt. # 35-1 at 35-36.
On September 9, 2016, the case was removed to this Court. Dkt. #1 at 1. On Mg
2017, the Court denied Petitionedd$JPA claim. Dkt. #24. The Court now address
Petitioner’s remainingRLUIPA and Section 1983 claims.
1. DISCUSSION

A. Standard of Review for Motions of Summary Judgment

a

d

1.

the

jion,

irch 10,

eS

Summary judgment is appropriate where “the movant shows that there is no genuine

dispute as to any material fact and the movant is entitled to judgment as a mattet Bétay
R. Civ. P. 56(a)Anderson v. Liberty Lobby, Inet77 U.S. 242, 247 (1986). In ruling on summ
judgment, courts do not weigh evidence to determine the truth of the matter, but
determine[s] whether there is a genuine issue for titakhe v. Conoco, Inc41 F.3d 547, 544

(9th Cir. 1994) (citng Federal Deposit Ins. Corp. v. O'Melveny & Meye#69 F.2d 744, 74]
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(9th Cir. 1992)). Material facts are those which might affect the outcome outhensler
governing lawAnderson477 U.S. at 248.
Courts must draw all reasonable inferences in fadfothe nommoving party.See

O’Melveny & Meyers969 F.2d at 747 (rev’'d on other grounds). However, to survive sum

mary

judgment, the nonmoving party must make a “sufficient showing on an essential element of he

case with respect to which she has the éoumf proof.”"Celotex Corp. v. Catretd77 U.S. 317,
323 (1986). Further, “[tlhe mere existence of a scintilla of evidence in dugfbe petitioner’s
position will be insufficient; there must be evidence on which the jury could raalydind for
the petitioners.’/Anderson477 U.S. at 251.
B. RLUIPA Claim
RLUIPA was established to protect the “free exercise of religion fronergavent

regulations.” Anselmo v. County of Shasta, C878 F. Supp. 2d 1247, 1254 (E.D. Cal. 20

(citing Guru Nanak Sikh Soc. Of Yuba City v. County of Sutees F.3d 978, 985 (9th Cir.

2006)). RLUIPA contains several provisions limiting government regulation of land

12)

use,

referred to as: (1) theubstantial burdemprovision, (2) the equal terms provision, (3) the

nondiscrimnation provision, and (4) the exclusions and limits provissa®42 U.S.C. § 2000cc;

Centro Familiar Cristiano Buenas Nuevas v. City of Yudad F.3d 1163, 1169 & n.24 (9th C
2011);see also Holy Ghost Revival Ministries v. City of MarysvéiF.Supp. 3d 1153, 1170
71 (W.D. Wash. 2015)Petitioner asserts claims under RLUIPIA’s first and second provis
Dkt. #1-1 at 22 and 24.

Under RLUIPA’s substantial burden provision, a “government-las&lregulation ‘tha
imposes asubstantial buten on the religious exercise of a [person, including a] religi

assembly or institution’ is unlawful ‘unless the government demonsttaesrposition of the
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burden . .. is in furtherance of a compelling government interest; and is thed#adtiveemeans
of furthering that compelling governmental interestnit’l Church of the Foursquare Gospel

City of San Leandr0673 F.3d 1059, 1066 (9th Cir. 2011) (quoting 42 U.S.C. 8 2000cc(4|
Free religious exercise includes “any exercise ofimligvhether or not compelled by, or cent
to, a system of religious belief42 U.S.C. § 2000e6(7)(A). RLUIPA provides that “[t]he use
building, or conversion of real property for the purpose of religious exerciddslainsidered
to be religious exercise of the person or entity that uses or intends to use they oopbet

purpose.” 42 U.S.C. 8§ 200cc5(7)(B). Respondent argues that Petitioner fails to demons
that his exercise of religion was substantially burdened by the City’s defnfaé variance
request. Dkt. #33 at 7.

Under RLUIPA’s equal terms provision, governments are prohibited from impoasithg
use ‘“restriction[s] on a religious assembly ‘on less than equal terms’ witbneeligious
assembly.” Centro Familiar 651 F.3d at 1169 (citing 42 U.S.C. § 2000cc(biRespondent
alleges that Petitioner does not qualify as a religiossmably or institution under RLUIPADkt.

#32-1 at 15. Respondent further argues that, even if Petitioner is a religious assémebGity

did not treat Petitioner on less than equal terms to comparable nonreligiocglar assemblies

or institutions. Dkts. #321 at 16 and #33 at For the reasons discussed below, the Ciinds
that Petitioner’'s RLUIPA claims fail under both provisions.

1. Substantial Burden Provision

TheCourt’sanalysis under the “substantial burdendvision “proceeds in two segutial
steps.” Int’'l Church, 673 F.3d at 1066 First, the plaintiff must demonstrate that a governm

action has imposed a substantial burdenhe plaintiffs religious exercise.1ld. “Second, once
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a plaintiff has shown a substantial burden, theegament must show that its action was ‘1
least restrictive means’ of ‘further[ing] a compelling government intéradt.(citation omitted).
Respondent argues that Petitioner fails to demonstrate a substantial burden ea
exercise of religiorbecause alternative locations exist in which Petitioner may practic
religion. Dkt. #321 at 15. Petitionemrespondshat existing alternative places of worship do
alleviate his burden or diminish his interest in building a personal ch2gei33 at 812. Also,
Petitioner asserts that the City made its decision without providing a compellingnigeve
interest in the least restrictive means, thus, Petitioner’s religious burdgnssfied. Id.

As noted above, RUILPA provides that “[tlhese, building, or conversion of re
property for the purpose of religious exercise shall be considered to be religgocisexf the
person or entity that uses or intends to use the property for that purg@s#e.’S.C. § 2000ec
5(7)(B). The Ninth Crcuit has statedhat, “[flor a land use regulation to imposeubstantial
burden it must be oppressive to a significantly great extemt’l Church, 673 F.3d at 1066
(citation and internal quotation marks omittedYA substantial burderexists where thg
governmental authority puts ‘substantial pressure on an adherent to modify his behawo
violate his beliefs.” Id. (citation omitted). “When the religious institution ‘has no read
alternatives, or where the alternatives require substadékly, uncertainty, and expense,’

complete denial of the application might be indicative of a substantial burdet/"Church,

673 F.3d at 1068 (citing/estchester Day Sch. V. Vf Mamaroneck504 F.3d 338 (2nd Cit.

2007)).
Petitioner asserts d@h existing places of worship do not alleviate the burden on his
exercise of religion nor minimize his desire to build a personal ch&p¢l #33 at 9.Petitioner

claims that traveling to existing Serbian Orthodox churches would be subsydmwditnsome
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and pressure him to “modify his behavior and his beliefs.” Dkt. #33 at 10 (q@atingNanak

Sikh Soc.456 F.3d at 988)However, Petitioner does not provide any evidence to demon;

strate

this substantial burdenFor example, Petitioner has natovided data regarding the distance

between his residence and alternative places of wgrshiphe cost of travel, nor has H
differentiated the type of worship services between churches.

Respondent argues that because Petitioner may still practicdigiien in his home o}
at local Serbian churches, the inconvenience of traveling to existing churceemtioenstitutg
a “substantial burden on the free exercise of religiddkt. #321 at 12 and 22 (citingorean
Buddhist Dae Won Sa Temple of Hawaii v. SulliNgs8 P.2d 1315, 1320 (Haw. 1998uru
Nanak Sikh Soc56 F.3d at 988)Responderpoints toPetitionets ownwitnessOrthodox Priest
Lavrentije Janjicwho stateghat Petitioneéis prayer can take place anywhere, includimtpin
other churches and home®kt. #321 at 14. Accordingly, Respondent has not prevented
Petitioner from continuing to worship anywhere by declining to grant a variance.

In Int’l Church of the Foursquare Gospel v. City of San Leantire court found that
substantial burdeoould exist where there were “no other suitable sitesn the City to housg
the Church’s expanded operation§73 F.3d at 1067 Petitioner’ssituation is distinguishabls

from thatin Int’l Church because Petitioner fails to demonstrate that there are no other s

sitesfor him to worship Specifically, Petitioner hasiledto show that he cannot attend servi¢

at a different churchor that he cannot continue to worship within his own hoer has
Petitioner demonstrated that he could not procure another location within a diffeyendit

to build a chapei.

3 Petitionerowns additional properties in the area. Dkt. #34 at 4, fn. 5.
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The Courtfinds that Petitioner fails to demonstrate that his free exercise of religig
substantially burdeneldy the City’sfailure to grant a height variancePetitioner has read
alternative places of worship at his dispodakewise, te City has not precluded the Petitiorn
from practicing his faith at home or other faith centege San Jose Christian Coll. v. City
Morgan Hill, 360 F.3d 1024, 1035 (9th Cir. 2004) (“[W]hile the PUD ordinance may
rendered College unable to provide education and/or worship at the Property, there is no ¢
in the record demonstrating that college was precluding from o#iagsites within the city.”).

The Courtalso finds that the City’s zoning procedures “do not impose a substg
burden simply because they prevent a religious institution or person from constructieglg
place of worship.”Dkt. #331 at 12. In fact, Petitioner is in the same position as he was be|
submitting the variance request; he and his family may continue to worship withihdhss;
where they have worstppd for nearly 20 yearsDkts. #321 at 22 and#34 at 3. While
worshiging within a home or church in Snohomish and King Counties is unsatisfact
Petitioner, this inconvenience does not rise to the level of a substantial bDide#321 at 7.
Additionally, nothing precludeRetitionerfrom submiting abuilding permit applicatiofor land
located within a different zoneDkt. #34 at 4. These options may be inconvenienit arenot
substantially burdensome, particularly given that petitioner has experietice construction
business and owns additional properties.

Since Petitioner fails to demonstrate that the City impossabatantial burdeon his
religious exercise, the Court need not consider whether the City’s actiorrduatkempelling
governmental interest in the least restrictive manner possible.

1

I
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2. Equal Terms Provision

The Courtnextturns to Respondeéstargument that Petitioner’'s equal terataim fails
as a matter of lawThe “equal terms” provision provides: “No government shall impos
implement a land use regulation in a manner that treats a religious assembuiyubiomsn less
than equal terms with a nonreligious assembly or institutiet2”U.S.C. § 2000cc(fi)). To
succeed on such a claim, the claimant must demonstrate four elemengm ffdposition or
implementation of a lanrdse regulation, (2) by a government, (3) on a religious assemi
institution, (4) on less than equal terms with a nonreligagsembly or institution."Corp. of
the Catholic Archbishop of Seattle v. City of Seat®F. Supp. 3d 1163, 1166 (W.D. Was
2014). Courts analyze the equal terms provision by examining whether a governmsatioeg
subjecs similarly situated relijpus and secular assemblies or institutions to differentlesed
treatment.ld. Courts also ask whether a government has a legitimate justification for dg
landusepermits Id. at 1167. Respondentargues tha{l) Petitioner does not qualify as
religious assembly or institution under RLUIPA; and (2) even if Petitioner risligious
assembly, the City did not treat Petitioner on less than equal terms to comparaieligious of
secular assemblies arstitutions. Dkt. #32-1 at 16.

To support tis first argument, Respondent asserts that Petitioner is neither a re
assembly nor institution because he is seeking to build a chapel for personal worghi
However, Petitioner argues that by including his extended family in hisgeotip, heclassifies
as an assemblpDkt. #33 1 at 12.Petitioner argues that his family counts as an assembly be
his family gathers for the common interest of prayket. at 13. RLUIPA does not define tl
term “religious assembly."Thus, courts have usetictionary definitions to discern the term

plain and ordinary meaningMidrash Sephardi, Inc. v. Town of Surfsi@€6 F.3d 1214, 123
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(11th Cir. 2004) Black’s Law Dictionary defines assembly as “a group of persons who are uinited

and who meet for some common purpos€l0th ed. 2014). RLUIPA and case law usg

“assembly” and “institution” interchangeably. One definition of an “toftn” includes “[t]he
investiture of a cleric with a benefice, by which the cleric becomes respofwilthe spirituba
needs of the members of a parish.lABk’sLAw DICTIONARY (10th ed. 2014) Unfortunately,
neither definition addresses whether Petitioner’'s extended family miaglbded in a group
classification as an assembly or institution.

However, even if the Court accepkat Petitionerclassifiesas a religious assembly ¢
intuition, the Court find that Petitioner fails to demonstrate unequal treatmétgspondent
argues that since “there are no buildings with[lng City of Brier thaexceed 3@eet in height
as determined per the [City] Code,” there are no seoulabnsecular organizations which
the Petitioner can be compardakts. #321 at 17 and #34 at T.hat being said, neither Petition
nor Respondent provide this Court with evidence/loétheror notthe City denied all variance
to proposed buildings above 8fEt. It is possible that a variance may have been approved
the resulting building was not constructed.

In Corp. of the Catholic Archbishop of Seatfpetitioner Bishop Blanchet High Scho
appled for a variance to construct -f0ot tall light poles for lighting athletic fields28 F.
Supp3d 1163, 1165 (W.D. Wash. 2014)hese light poles would have exceeded Seattle’s
foot residential height limit,sthe City denied the varianc€orp. of the Catholic Archbisho
of Seattle28 F. Supp. 3dt1165 In the subsequent litigation, t®urt denied Seattle’s Motio
for Summary Judgement, finding that Seattle violated RLUIPA because petitiasesimilarly
situated to comparable public schools that lit their athletic fields in residentiaboeglods

and had been allowed to constrlight poles exceeding th@ity’s height limit. 1d. at 1169.In
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that case, petitioners provided a comparison to a similarly situated school wistn bght poles
on similar athletic fields. Id. Here, Petitioner provides no such comparis@kt. #34at 8.
Instead Petitioner compares his proposed chapeCity Light and AT&T electricity and cel
phone towers that stand taller tharf@&. Dkt. #34 at 7.Respondent responds that the propo
chapel and the utilityowersdiffer in two ways: (1)utility towers and chapels serve differg
purposes and are not comparable; and (2) each tower is located within a utiidgrcoone,
rather than a residential zone where Petitioner’s property is located.

The Couriagreewith RespondentFirst,as other courts have notéf}f a plaintiff does

not offer a suitable comparator . . . there can be no cognizable evidence of less thg

treatment, and the plaintiff cannot meet its initial burden of prov&had Learning Center v

County of Dupge 937 F.Supp.2d 910, 932 (N.D. Ill. 2013)Utility towers are not suitablg
comparators to chapels.h@y servecompletelydifferent purposes, arttiey are located within
different City zones with different zoning criteria. Thus, the Cdiads that egardless of
whether or not Petitioner is a religious assembly or institution, Petitionsrmibdalemonstrats
thathewas treated less than equal to similarly situated applicants.
C. Section 1983

Next, the Court considePetitioner's Section 1983 clasnDkt. #1-1 at 57. Petitioner’s
claims arebasedon the belief that City Council members hold personal vendettas agains
resulting in thedecision to deny his variancekt. #1-1 at § § 28B1. Petitioner alleges thg
Respondent’s variance denidblates his rightd free exercise of religioand equal protectioh.
Id. Respondent argues that Petitioner's Section 1983 skaieforeclosed by the Courtsrior

LUPA decision. Dkt. #32 at 18.In the alternative, Respondent argues that PetitisSection

4 Petitioner initially alleged a “due process” claim in his Complaint; howevehalsesince
clarified that he is notsserting an independent due process claim. Dkt. #33 at 17.
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1983claims fail because the City'gariancedecision was made without bias or discriminatipn.

Id. at 20. Respondenglsocontends that even if the Court’'s LUPA decision does not forec¢lose

Petitioner’s Section 1983 claims, Petitioner is noitledtto a variance because his applicat
did not meet all eight of the City’'s criterild. at 20. In response, Petitioner argues that st
remedies do not foreclose federal remedies, and Section 1983 is an independiyntoatate
law. Dkt. #33 & 16 (citingHoly Ghost Revival Ministrie®8 F. Supp. 3d at 1168jonroe v.
Pape 365 U.S. 167, 183 (1961)Retitioner also argues that questions of material fact preq
summary judgmentAs discussed below, the Court finds tRa&titioner's Sectiorl983 claims
fail as a matter of law because: (1) Petition&B83claims rely on the same facts and theof
as his RLUIPA equal terms claims; (2) Petitioner’s discrimination claims are neshky the
fact that his variance application only met two ighé mandatory criteria for granting vaniees
(Dkt. #321 at 1718); and(3) even if the Petitioner was granted a variance, he did not h
building permitto begin construction. Thereforae Court need not addrestetherits prior
LUPA decision foeclosa Petitioner’s claims

Petitioner’sSection 198%laims rely on the same facts and theories as his RLUIPA ¢
terms claims.As previously discussed, Petitioner has not provided enough evidence for
to find that theCity treatd himon less than equal terms to comparable nonreligious or sg

assemblies or institutionsPetitioner’'s comparison of chapdls utility towers isunpersuasive

Dkt. #321 at 17. Thus, the Court finds that Petitioner’'s Equal Proteckaom fails on the basis

that Petitioner cannot demonstrate an appropriate comparator.
The Courtalso agreg with Respondent that Petitioner’s discrimination claims
underminedy the fact thahis variance applicatiometonly two of eight mandatory criteria fg

granting variaces. Dkt. #321 at 1718. Petitioner has not demonstrated that any of the 4
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variance criteria are invalid, nor thsie City's allegedliscriminatory acts prevented him fro
meeting the eight criteriécGee Bulchis v. City of Edmon@3'1 F. Suppl270,1271 (W.D. Wash
1987) (finding the City’s process for denying a conditional use permit invalitther,
Petitioner has not submitted evidence that other organizations, similarffeditmranot, have
obtained variances while only meeting twolué City's eight mandatory criterigsince there is
no material issue with the City’s criteria for evaluating a varigRegtioner fails to demonstrat
either unequal treatment or any racial animus

In addition, the Court nos¢hat regardless of whether or not the City granted Petition
variance requesketitionercould not construct his chapéelhe City does not allow constrian
without a building permit (and variance wheecessary) Dkt. #34 at 12 and 24Petitionerhas
not demonstratethat anyone witim the City has been allowed b@ginconstrudion without a

building permit, nor has be demonstrated that he would have received a building permitlif

first received the variance. irfse Petitioner did not subtmia complete building permit

application, he could not begin constructidd.

Likewise, Petitionerhas not poducedsufficient evidence that the City’s decision w
biasmotivated. Dkt. #33 at 21.Petitioner asserts “proof [of intentional unequal treatmen
not essential to” denying Respondent’s Motion for summary judgment because rifiseeak
religion is an issue of fundamental rightSkt. #33 at 1718. However,generallyto defeat &
motion for summary judgment petitioners must provide evidence that respondent actg

discriminatory intent.SeeThorton v. City of St. Helend25 F.3d 1158, 1167 (9th Cir. 2005

Valid evidence of discriminatory intent must be more than a mere a concttiszment of bias.

Id. Additionally, being a member of a specific classification, by itself, does not thea a

petitioner has suffered discriminatiofd.
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Petitioner claimsn conclusory mannehat City officials acted discriminatoritpward

him. Dkt. #1-1 at 1 2930. Specifically,Petitioner believes that Mayor Colinas is of Croat

an

heritage. Dkt. # 351 at 3536. Petitioner asserts that a “longstanding ethnic strife” @huse

Croatians to dislike Serbian®kt. #33 at 17.As a result okthnic tension, Petitioner believes

Mayor Colinas actedhegatively toward him Dkt. # 351 at 3536. Respondent asserts its

decision to deny Petitioner's variance had nothing to do with Mayor Colinas’ or the
Councilmembersallegedpersonal vendettas or prejudice, nor Petitioner's Serbian heriigg
at 22. Instead, as demonstrated through email exchanges betwed?labitersand Petitioner,
City Planners provided him feedback and opportunities to amend or complete his v
request and invited Petitioner to discuss the variance at@peouncil hearings.AR 4 and
70. Ultimately he failed to meet six of the eighandatorwariance criteria.Petitioner simply
has not provided evidence that City officials acted discriminatoritiie variance process$or
all of thesereasonsPetitioner’s Section 1983 claims must fail as a matter of law.
D. Delay Damages
Finally, Respondent seeks summary judgment on the basis that thedaomhgesought
by Petitioner in this matter are improp@etitioner seeks $300,000delay damages to cove
the alleged increase in cost of building materials and ksihoe the denial of his variandekt.
# 331 at T 19. Giventhe Courthas found that Petitioner’s claims fail as a matter of law,
argument is now moot, and the Court will not address it.
E. Motion for Leaveto File Surreply
On August 4, 2017, Petitioner filed a Motion For Leave To File Surreply, asking thie
to consider additional arguments as to why he wants to build his cHate#37. Under Local

Civil Rule 7(g), surreplies are limited to motions to strikeince Petitioner does not asser
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motion to strikein his proposed surreply, the surreply is impropévloreover,the Court
understands Petitioner’'s argumefrtom the gisting briefing and a further briefing is rquired.
Therefore, the Court DENIES Petitioner’'s Motion for Leave To File Swrepl
F. Motion to Continue Trial and Amend Case Schedule

Also on August 4, 2017, Petitioner filedMotion to Continue Tial and Amend Case
Schedule in order to find twvreplacement expert witnessdskt. #38. Petitioner isapparently
dissatisfied withhis expert witnesses Mr. Janjic and Chris Gochseserting that thegrovided
misleading information about their qualificationisl. at 23. Petitioner proposes a fouanonth
continuanceto find new witnesses claiming thata continuance is necessary to present
adequate case and that four months will not substantially inconvenience Respoltietts.
Given the Court has fowl that Petitioner’s claims fail as a matter of law, this argument is
moot, and therefore the motion will be DENIED.

V. CONCLUSION

Having reviewed the relevant pleadings, the Declarations and exhibits atthehstd,
and the remainder of the record, the Court hereby finds and ORDERS:

1. Respondent’'s Motion for Summary Judgmébkt. #32) is GRANTEDand the

remainder of Petitioner’s claims are DISMISSED in their entirety.
2. Petitioner’'s Maions For Leave To File Surreply (Dkt. #37) and to Continue Trial
Amend Case Schedu{®kt. #38)areDENIED.

3. This case is now CLOSED
1
1

I
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DATED this 7thday ofSeptember2017.

(B

RICARDO S. MARTINEZ
CHIEFUNITED STATES DISTRICT JUDGE
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