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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON
AT TACOMA

TONI L THOMPSON

e CASE NO.2:16CV-01447DWC
Plaintiff,
ORDERREVERSING AND

V. REMANDING DEFENDANT'S

. DECISION TO DENY BENEFITS
NANCY A. BERRYHILL, Acting

Commissioner of Social Security,

Defendant

Plaintiff Toni L. Thompson filed this action, pursuant to 42 U.S.C. § 405(g), for judi
review of Defendant’s denial of her applications for supplemesgaurity income (“SSI”) and
disability insurance benefitsDIB”). Pursuant to 28 U.S.C. 8§ 636(c), Federal Rule of Civil
Procedure 73 and Local Rule MJR 13, the parties have consented to have this matterthe

undersigned Magistrate Jud@eeDkt. 6.

I NancyA. Berryhill became the Acting Commissioner of Social Security on Jai2% 2017, and is
substitutechs Defendanfor former Acting Commissioner Carolyn W. Colvin. 42 U.S.C. § 405(g); Re Civ. P.
25(d)(1).
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After considering the record, the Court concludesAttheninistrative Law Judge (“ALJ”)
erred when she failed slequately explaihow the residual functional capac{tyRFC”)
accountedor all the functional limitations opined to Isyate agencgonsultative psshologist
Dr. Dan Donahoe, Ph.D. The Court also finds the ALJ erred by failing to discudgaigni
probative evidence contained in the opinions of examining psychologists Dr. Holly, Pét&)a
and Dr. Carl Epp, Ph.[Mad the ALJpropely considered these three doctapinions, theRFC
may have included additi@ limitations. The ALJ’s errors atberefore not harmless, and this
matteris reversed and remanded pursuant to sentence four of 42 U.S.C. § 405(g) to the A
Commissionefor further proceedings consistent with this Order.

FACTUAL AND PROCEDURAL HISTORY

On September 11, 201Blaintiff filed applicatiors for DIB and SS|alleging disability a
of September 1, 2013%eeDkt. 9, Administrative Record (“AR”) 1IThe applicabnswere

denied upon initial administrative review and on reconsidergfieeAR 11. A hearing was helg

beforeALJ Kimberly Boyceon November 52014.SeeAR 27-61. In a decision dated March %

2015, the ALJ determined Plaintiff to be not disabf&eleAR 11-21 Plaintiff's request for
review of the ALJ’s decision was denied by the Appeals Council, mékengLJI sdecision the
final decision of the Commissioné&eeAR 1-6; 20 C.F.R. § 404.981, § 416.1481.

In Plaintiff's Opening Brief, Plaintiff maiatins the ALommitted harmful error by
failing to properly: (1)evaluate the opinions of (A) Dr. Dan Donahoe, Ph.D., and (B)Hisy
Petaja, Ph.D. and Carl Epp, Ph.Bnd (2) determine if Plaintiff was capable of performing of

jobs in the economgt Step 5 SeeDkt. 11, pp. 1-2.
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STANDARD OF REVIEW

Pursuant to 42 U.S.C. § 405(g), this Court may set aside the Commissioner’s deni
social security benefits if the ALsJfindings are based on legal error or not supported by
substantial evidence in the record as a widdgliss v. Barnhart427 F.3d 1211, 1214 n.1 (9t}
Cir. 2005) ¢iting Tidwell v. Apfel 161 F.3d 599, 601 (9th Cir. 1999)).

DISCUSSION

l. Whether the AL J properly weighed the medical opinion evidence.

Plaintiff contends the ALJ erred in her evaluation ofrtrezlicalopinion evidence dbr.
Dan Donahoe, Ph.D., Dr. Holly Petaja, Ph.D., and Dr. Carl Epp, Ph.D. Dkt. 11, pp. 3-10.

The ALJ must provide “clear and convincing” reasons for rejecting the uncotgcdic
opinion of either a treating or examining physicibester v. Chater81 F.3d 821, 830 (9th Cir.
1996) ¢iting Embrey v. BowerB49 F.2d 418, 422 (9th Cir. 198®)jtzer v. Sullivan908 F.2d
502, 506 (9th Cir. 1990)). When a treating or examining physician’s opinion is contradicte
opinion can be rejected “for specific and legitimate reasons that are sapppgebstantial
evidence in the recordl’ester 81 F.3d at 830-3Xkiting Andrews v. Shalalé3 F.3d 1035,
1043 (9th Cir. 1995Murray v. Heckley 722 F.2d 499, 502 (9th Cir. 1983)). The ALJ can
accomplish this by “setting out a detailed and thorough summary of the facts amnctiognfl
clinical evidence, stating his interpretation thereof, and making findiRggitlick v. Chaterl57
F.3d 715, 725 (9th Cir. 1998}i{ing Magallanes v. Bower881 F.2d 747, 751 (9th Cir. 1989))

The ALJ “may reject the opinion of a na@xamining physician by reference to specifi
evidence in the medical recordSousa v. Callahari43 F.3d 1240, 1244 (9th Cir. 1998itihg
Gomez v. Chatef74 F.3d 967, 972 (9th Cir. 19968ndrews 53 F.3d at 1041). However, all

the determinative findings by the ALJ must be supported by substantial evi8esBayliss
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427 F.3dat 1214 n.1 ¢iting Tidwell, 161 F.3cat 601);ses alsoMagallanes 881 F.2dat 750
(“Substantial evidence” is more than a scintilla, less than a preponderancesiact ‘ielevant
evidence as a reasonable mind might accept as adequate to support a conclusion”).

A. Dr. Donahoe

Plaintiff first contends th&LJ erredwhen she gave significant weight@o. Dan
Donahoe’s opinion, but did not include all the opined functional limitations iRE
determination. Dkt. 11, pp. 6-7.

Dr. Donahoe, a state agency consultative psycholagistpleted a mental RFC

asessment of Plaintiff on March 10, 2014. AR 103-05. He opined, in relevant part, Plaintiff was

able to persist at simple, repetitive tasks in at least two hour intervals in ahaightorkday.
AR 104. He found Plaintiff may have intermittent interruptionker ability to complete a
normal workday/workweek, “but should be able to do so a majority of the time.” AR 104.
ALJ gave Dr. Donahoe’s opinion significant weight, including Plaintiffability to complete a
normal workday/workweek without intaittent interruptions, and stated the limitations in Dr
Donahoe’s opinion were included in Plaintiff's RFC. AR 17-18.

In the RFC determination, the ALJ found Plaintiff can perform a full range of i@k :
exertional levelsAR 15. She found, “[ijn ater to meet ordinary and reasonable employer
expectations regarding attendance, production, and work place behBlaantiff

can understand, remember and cauy unskilled, routineand repetitive work.

She can cope with occasional work setting changes and occasional interaction

with supervisors. She can work in proximity to coworkers, but not in a team or

cooperative effort. She can perform work in a setting to which the general public

is not admitted.

AR 1516.

'he

ORDER REVERSING ANCREMANDING
DEFENDANT’S DECISIONTO DENY BENEFITS
-4



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

It is unclear from the RFC if the ALJ adequatetg@unted for Dr. Donahoe’s opinion

that Plaintiffwould be able to complete a normal workday/workwork withotgrmittent

interruptionsonly a majority of the timeSeeAR 15-16. While the ALJ stated she accounted for

Dr. Donahoe’s opined limitations, she does not explain how the RFC accounts for the opi
regarding intermittent interruptionSeeAR 17-18. Additionally, the RFC does not expressly
contain limitationconcerningPlaintiff’s inability to complete a normal workday/workweek
without intermittent interruptionSeeAR 15-16. As theCourt cannot determine if the ALJ
properly included albf Dr. Donahoe’s limitations in the RFC simply ignored the limitations,
the Cout finds ALJ erred.SeeBlakes v. Barnhart331 F.3d 565, 569 (7th Cir. 2003) (“We
require the ALJ to build an accurate and logical bridge from the evidencedortdusions so
that we may afford the claimant meaningful review of the SSA’s ultimatenfysdi); Provencio
v. Astrue 2012 WL 2344072, *9 (D. Ariz., June 20, 2012) (finding the ALJ erred by giving
“great weight” to a consultative examiner’s opinion, yet ignoring parts afgireon).

“[H]armless error principles apply in the Social Securiptext.”Molina v. Astrue674
F.3d 1104, 1115 (9th Cir. 2012). An error is harmless, however, only if it israpudicial to the
claimant or “inconsequential” to the ALJ’s “ultimate nondisability determinatiStotit v.
Commissioner, Social Security rAth., 454 F.3d 1050, 1055 (9th Cir. 2006¢e Molina674
F.3d at 1115The determination as to whether an error is harmless requires ssjEastc
application of judgment” by the reviewing court, based on an examination of the resed m
“without regard to errors’ that do not affect the parties’ ‘substantial rightéolina, 674 F.3d a
1118-1119 quotingShinseki v. SanderS56 U.S. 396, 407 (209

Had the ALJ included all of Dr. Donahoe’s limitatianghe RFC, Plaintiff may have

been limited for examplejn her ability to remain ottask or attend work during a normal

nion
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workday/workweekTherefore, if all he limitations opined to by Dr. Donahoe were included
theRFC and in the hypothetical questions posed to the vocational eSt@y, Duchesne, the
ultimate disabilitydetermination may have changediccordingly, ALJ’s erroris not harmless
and requirs reversal

B. Drs. Petajand Epp

Plaintiff next asserts the ALJ erred by failing to properly consider theonsitof
examining psychologistSrs. Holly Petaja Ph.D. and Carl Epp, Ph.D. Dkt. 11, pp. 7-10.

Dr. Petaja competea psychological/psychiatric evaluation of Plaintiff on SeptemBer
2012. AR 331-40Dr. Petaja reviewegdortions of Plaintiff's medical recordepnducted a
clinical interview of Plaintiff,observed Plaintiff, and conducted a mental status examinatiof
(“MSE”) of Plaintiff. AR 331-35. She opined Plaintiff had mildmw limitations in her ability to
understand, remember and persist in tasks by following very short and simpletioss, but
had moderate to marked limitations in her ability to perfolrotaker basic work activities. AR
333. She found Plaintiff had a global assessment functioning (“GAF”) score of 50. AR 33

On June 18, 2013, Dr. Epp completed a psychological/psychiatric evaluation of Pl
AR 474-79. During the evaluation, Dr. Epp conducted a clinical interview, observed Blain{
and conducted an MSE of Plaintiff. AR 474-78. Dr. Epp opined Plaintiff had moderate
limitations in understanding, remembering and persisting in tasks by follaetaded
instructions, performing activés within a schedule, maintaining regular attendance, being
punctual within customary tolerances without special supervision, being awaremtdl| hazard
and taking appropriate precautions, communicating and performing effedativeelyork setting,
andcompleting a normal workday and workweek without interruptions from psychollygical

based symptoms. AR 476. Dr. Epp found Plaintiff had marked limitations in maintaining

n
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appropriate behavior in a work setting and setting realistic goals and plami@pgendently. AR
476. He found Plaintiff had mild or no limitations in the remaining areas of baskcastvities.
AR 476. Dr. Epp determined Plaintiff had a GAF score of 48. AR 475.

Regarding the opinions of Drs. Petaja and Epp, thestdigd

Although significant weight is given to the objective test results and observat
from Dr. Petaja as they comport with the overall record and claimant’s daily
activities as discussed at Finding 3, little weight is assigned to the GAF $core o
50. | give little weigh to this GAF score because as mentioned above, the
claimant was not candid with her during the examination regarding why she
stopped working at Walmart. Additionally, Dr. Petaja consideredmedical
factors into this GAF score, such as unemployment and financial problems. The
creditability of Dr. Petaja’s opinion is further reduced because she redadly

on the claimant’s subjective report of symptoms as evidenced by repeated use of
the phrase, “she reports.” That Dr. Petaja relied heavily on thmearitis report is
problematic, because as discussed her reports of severity are less than full
credible.

| make a similar finding for the consultative opinion from Carl C. Epp, Ph.D.,
who completed a more recent exam in June 2013, because the GAFfst8re o
does not comport with the longitudinal record as stated. The claimant did not tell
Dr. Epp that she lost her job at Walmart and was convicted of theft in the third
degree. That the claimant did not disclose this information is important, for like
Dr. Petaja, Dr. Epp appears to have accepted her statements. Additionally, Dr.
Epp considered nemedical factors such as occupational, educational and
economic in rating the GAF score. Dr. Epp also indicated that vocational training
would not be helpful, contrary to the opinions as noted that she should become
more active, not less.

AR 18 (internal citations omitted).
Here, the ALJ discussed the weight given to the GAF scores contained in the opinjons
Drs. Petaja and Epp, but failed to discuss the doctors’ opinions regarding Psafatifitional
limitations.SeeAR 18.The ALJ “need not discuss all evidence presentéohtent ex rel.
Vincent v. Heckler739 F.3d 1393, 1394-95 (9th Cir. 1984). However, the ‘Alaly not reject
‘significant probative evidence’ without explanatioflores v. Shalala49 F.3d 562, 570-71

(9th Cir. 1995) quotingVincent 739 F.2d at 1395). The “ALJ’s written decision must state
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reasons for disregarding [such] evidendddres 49 F.3d at 571Drs. Petaja’s and Epp’s
opiniors as taPlaintiff’'s limitations in her ability tgperform basic work activities arelated to
her ability to be employed, aritis evidence is therefore significant gmabative.The ALJ
discussed the GAF scores and, in a conclus@gner, gave significant weight to Dr. Petajs
objective test results and observatiolse ALJ did not, however, discuss the functional
limitationsopined to by Drs. Petaja and Epp. Further, the ALJ did not include all the opir
limitations in the RFCAs theALJ’s decision is silentegardingDrs. Petaja’s and Epp’s
opinionsas toPlaintiff’'s functional limitationsthe Court cannot determine if the ALJ prope
considered the opined limitations or simply ignored the evidence.

Defendant asserthe ALJ properly discounted the opinions of Drs. Petaja and Epp
because the opinions were basedP@intiff's subjective complaints, which were discredited.
Dkt. 12, pp. 3-4. In discussing Dr. Petaja’s opinion,Ahd statedDr. Petga’s opinion was
“further reduced becaushe relied heavily on claimant’s subjective report of symptoms|.]”
18. The ALJ does not adequately explain if she is giving less weight Drs. Pefajaon
regarding Plaintiff's functional limitations or PlaintiffGAF score. The ALJlso gave little
weight to Dr. Epp’s opinion regarding Plaintiff's GAF score, in part, becausslibd on
Plaintiff's statements. AR 18.

The Court cannot “affirm the decision of an agency on a ground the agency did no
invoke in making its decisionStout v. Comm’r of Soc. Sec. Adn#64 F.3d 1050, 1054 (9th
Cir. 2006). Further, courts “require the ALJ to build an accurate and logical inosgehe
evidence to her conclusions so that [the courts] may afford the claimant nfebareagw of the
SSA’sultimate findings.”Blakes 331 F.3d at 569The ALJ gave less weight to the GAF scor

because she found the GAF scores were basethottiff's selfreports. It is not clear the ALJ
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gavelittle weight to Drs. Petaja’s and Epp’s opinions as to Plaintiff's functional liiors
because the opinions were baseadPlaintiff's subjective complaintés the ALJ did not clearly,
articulate the doctors’ reliance on Plaintiff's sedports as a reason for giving little weight to
opinions, the Court is not persuaded by Defendant’s argument.

Regardless, the Court finds the opinions of Drs. Petaja and Epp were not based m
heavily on Plaintiff's seHreports and, as sudhjs is not aspecificand legitimate reason
supported by substantial evidence for giving little weight to the opinfam#&LJ may reject a
physician’s opinion “if it is based ‘to a large extent’ on a claimant’sregibrts that have been
properly discounted as incredibl@bdmmasetti v. Astry®33 F.3d 1035, 1041 (9th Cir. 2008)
(quoting Morgan v. Comm’r. Soc. Sec. Admir69 F.3d 595, 602 (9th Cir. 1999)). This situal
is distinguishable from one in which the doctor provides his own observations in support
assessents and opinionsSee Ryan v. Comm’r of Soc. Sec. Adrbia8 F.3d 1194, 1199-1200
(9th Cir. 2008) (“an ALJ does not provide clear and convincing reasons for rejaating
examining physician’s opinion by questioning the credibility of the patientigptants where
the doctor does not discredit those complaints and supports his ultimate opinion with his
observations”)see also Edlund v. Massana?b3 F.3d 1152, 1159 (9th Cir. 2001). “[W]hen &
opinion is not more heavily based on a patient’s iggdbrts than on clinical observations, ther
is no evidentiary basis for rejecting the opinio@Hanim v. Colvin763 F.3d 1154, 1162 (9th
Cir. 2014) ¢€iting Ryan 528 F.3d at 1199-1200).

In reaching their opinions, Drs. Petaja and Epp reliethemown observations,
documented results of tiMSES and Plaintiff's selreports regarding her mental health
conditions AR 331-40, 474-78. Dr. Petaja also reviewed portions of Plaintiff's medical rec

SeeAR 331. The two doctordid not discredit Plaintif§ subjective reports, and supported the
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ultimate opinions with th#1SE results personal observationand clinical interviewsThe Court
finds the opinions of Drs. Petaja and Epp wesemoreheavilybased on Plaintiff' self-reports.
Thereforethisis notaspecific and legitimate reason supported by substantial eviflence
giving little weight tothe two doctors’ opinions.

The Courtconcludeghe ALJ did not discuss significant,gibative evidence containe(
in Dr. Petaja’s and Epp’s opinions. Without an adequate explanation, the Court cannot
determine if the ALJ properly disregarded fbhactionallimitations included irthese two
opinions Accordingly, the ALJ erredSee Flores49 F.3d at 57{an “ALJ’s written decision
must state reasonsrfdisregarding significant, probative evidencé)akes 331 F.3dat 569.

As discussed above, “harmless error principles apgilye Social Security context.”
Molina, 674 F.3d at 1115. AALJ’s failure to discuss a medical opini@not harmless error
Hill v. Astrue 698 F.3d 1153, 1160 (9th Cir. 2012). When the ALJ ignores significant and
probative evidence in the record faable to a claimant’s positiothe ALJ “thereby provide([s]
an incomplet¢RFC] determination.’ld. at 1161.

The ALJ’s failure tadiscuss portions of the opinions submitted by Petaja and Epp
resulted in an incomplete RFEor example, Dr. Petaja opined Plaintiff was markedly limite
her ability to communicate and perform effectively in the work setting, cdengleormal
workday/workweek without interruptions, and maintain appropriate behavior in the work s

AR 333.Thesdimitations werenot accounted for in the RFGeeAR 15-16.Had the ALJ

2 Defendant also asserts the ALJ discounted the opinions of Drs. Petajpmbddause the opinions we
inconsistent with the record as a whole. Dkt. 12, @.H& ALJ noted Dr. Epp’s opinion as to Plaintiff's GAF
score was inconsistent with the longitudinecord. AR 18. The ALJ did not find Dr. Epp’s opinion as to
Plaintiff's functional limitations was inconsistent with the longitudinal rdc8eeAR 18. As the ALJ did not
find the doctors’ opinions were inconsistent with the record, the @aurtot rey on this reason to find the ALJ
properly discounted the opinions of Drs. Petaja and Epp Orn v. Astryel95 F.3d 625, 630 (9th Cir. 2007)
(“We review only the reasons provided by the ALJ in the disabilitgrd@hation and may not affirm the ALJ on §

1 in

ptting

e

R

groundupon which he did not rely.”).
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properly consideretlnctional limitations opinetb by Drs. Petaja and Epphe may have
included additional limitations in the RFC and in the hypothetical questions posed to the
vocational expertAsthe ultimate disability determination may change, the ALJ’s failure to
discus9rs. Petajas and Epps entire opinions is not hareds and requires reversal

. Whether the ALJ erred in finding Plaintiff not disabled at Step 5.

Plaintiff contends the ALJ erred fmding hernot disabled at Step 5 of the sequentig
evaluation process because RRFC and hypothetical questiatigl not coain all Plaintiff’'s
functional limitations. Dkt. 11, p. 1d.he Court concludethe ALJ committed harmful error
when $e failed toproperly consider the opinions of Drs. Donahoe, Petaja, and3IepBection
I, supra The ALJ must therefore reassess tliRCRN remandSeeSocial Security Ruling 98p
(“The RFC assessment must always consider and address medical scuresdpiValentine
v. Commissioner Social Sec. Admbv4 F.3d 685, 690 (“an RFC that fails to take into accol
claimant’s limitatios is defective”). As the ALJ must reassess Plaintiff's RFC onménsae
must also reevaluate the findings at Stéfo determine ithere are jobsxisting in significant
numbers in the national economiaintiff can perform in light of the RFGee Watson v. Astr
2010 WL 4269545, *5 (C.D. Cal. Oct. 22, 2010) (finding the ALJ’'s RFC determination ang
hypothetical questions posed to the vocational expert defective when the ALJ did noypro
consider a doctor’s findings).

Datedthis 7thday ofMarch, 2017.

ol

David W. Christel
United States Magistrate Judge
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