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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON
AT TACOMA

BRANDE MARIE RODRIGUEZ,
Case No. 2:16-cv-01532-TLF
Plaintiff,
V. ORDER REVERSING
DEFENDANT’S DECISION TO
NANCY A. BERRYHILL, Acting DENY BENEFITS AND
Commissioner of Social Security, REMANDING FOR PAYMENT OF
BENEFITS
Defendant.

Brande Marie Rodriguez has brought this mdtiejudicial review of defendant’s denia|

of her application for disability insurance benefitbe parties have consented to have this mj
heard by the undersigned Magistrate Judge. 283J8636(c), Federal Rule of Civil Procedur
73; Local Rule MJR 13. For the reasons set fortbvibethe Court finds thadefendant’s decisiof
to deny benefits should be reversed, andtthatmatter should be remanded for an award of
benefits.

FACTUAL AND PROCEDURAL HISTORY

On October 8, 2013, Ms. Rodriguez filed an aatlon for disabilityinsurance benefits,
alleging that she became disabled beginning 14&2013. Dkt. 13, Administrative Record (AR
22. That application was denied initial administrative ngew and on reconsideratioll. A
hearing was held before an administrative jagige (ALJ), at which Ms. Rodriguez appeared
and testified, as did a vocational expert. AR 39-89.
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In a written decision dated April 22, 2026e ALJ found that Ms. Rodriguez could

perform other work existing in significant numbérghe national economgnd therefore that

she was not disabled. AR 19-38. Ms. Rodrigueztgiest for review was denied by the Appealls

Council on August 5, 2016, making the ALJ’s decision the final decision of the Commissiog
Ms. Rodriguez then appealedarcomplaint filed with thi€ourt on September 30, 2016. Dkt.
20 C.F.R. §416.1481.

Ms. Rodriguez seeks reversal of the ALdésision and requests a remand for an awa
of benefits, or in the alternaé for further administrative proceedings. She contends the ALJ
erred:

(2) in weighing the medical opinions;

(2) in discounting Ms. Rodriguez®ubjective symptom claims; and

(3) in finding Ms. Rodriguez coulgerform other jobs existing in

significant numbers in the national economy.
For the reasons set forth below, the Courtdesrmined that the ALJ erred in weighing the
medical opinions, in discounting Ms. Rodriguegithjective symptom claims, and in finding M
Rodriguez could perform other jobs existing in significant numbers in the national econom
Court reverses the decisiondeny benefits and remands for an award of benefits.
DISCUSSION

The ALJ’s determination that a claimannist disabled must be upheld if the “proper
legal standards” have been applied, and tbbstantial evidence in the record as a whole
supports” that determinatiokloffman v. Heckler785 F.2d 1423, 1425 (9th Cir. 1986¢e also
Batson v. Comm’r of Soc. Sec. Adm#h9 F.3d 1190, 1193 (9th Cir. 200@garr v. Sullivan
772 F.Supp. 522, 525 (E.D. Wash. 1991). Substantidérge is “'such relevant evidence as 3

reasonable mind might accept asqudee to support a conclusionTtevizo v. Berryhill 862
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F.3d 987, 996 (9th Cir. 2017) (quotibgsrosiers v. Sec'y of Health & Human Ser846 F.2d
573, 576 (9th Cir. 1988)). “A decision supportedsiipstantial evidence nevertheless will be §
aside if the proper legal stamda were not applied in weighing the evidence and making the|
decision.”Carr, 772 F.Supp. at 525 (citirawner v. Sec’y of Health and Human Se889
F.2d 432, 433 (9th Cir. 1987)).

The ALJ’s findings will be upHhd “if supported by inferencagasonably drawn from th
record.”Batson 359 F.3d at 1193. Substantial evidence meguihe Court to determine whethe
the ALJ’s determination is “supped by more than a istilla of evidencealthough less than a
preponderance of the evidence is requir&bienson v. Weinberges14 F.2d 1112, 1119 n.10
(9th Cir. 1975). “If the evidence admits of mahan one rational intergtation,” that decision

must be upheldallen v. Heckler749 F.2d 577, 579 (9th Cir. 1984). That is, “[w]here there is

set

D

=

conflicting evidence sufficient to support either outcome,” the Court “must affirm the decision

actually made.ld. at 579 (quotindRhinehart v. Finch438 F.2d 920, 921 (9th Cir. 1971)).

l. The ALJ's Evaluation of the Medical Opinion Evidence

The ALJ is responsible for determining credibility and resolving ambiguities and

conflicts in the medical evidendeeddick v. Chaterl57 F.3d 715, 722 (9th Cir. 1998). Wherg

the evidence is inconclusive, “questions of credibility and resolution of conflicts are functigns

solely of the [ALJ].”Sample v. Schweike$894 F.2d 639, 642 (9th Cir. 1982). In such situatiof
“the ALJ’s conclusion must be upheldforgan v. Comm’r of the Soc. Sec. Admi69 F.3d
595, 601 (9th Cir. 1999). Determining whether incaesisies in the evidencare material (or
are in fact inconsistenciesalt) and whether certaifactors are relevant to discount” medical
opinions “falls withinthis responsibility.’1d. at 603.

In resolving questions of edibility and conflicts in the evidence, an ALJ’s findings

“must be supported by specific, cogent reasdReddick 157 F.3d at 725. The ALJ can do thi
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“by setting out a detailed and thorough sumn@drthe facts and conflimg clinical evidence,
stating his interpretation thesf, and making findingsld. The ALJ also may draw inferences
“logically flowing from the evidence Sample 694 F.2d at 642. Further, the Court may draw
“specific and legitimate inferees from the ALJ’s opinionMagallanes v. Bower881 F.2d
747, 755, (9th Cir. 1989).

To reject the uncontradictegpinion of a treating or examng physician, the ALJ must
provide clear and convincing reasohsster v. Chater81 F.3d 821, 830 (9th Cir. 1996). Wher
treating or examining physician’s opinion is contradicted, that opinion “can only be rejecte
specific and legitimate reasons that are suepldny substantial evidence in the recotd. at
830-31. However, the ALJ “need not discalisevidence presented” to him or h&mcent on
Behalf of Vincent v. Heckler39 F.2d 1393, 1394-95 (9th Cir. 1984) (citation omitted)
(emphasis in original). The ALJ must only explarhy “significant probative evidence has bet
rejected.”ld.; see also Cotter v. Harrj$42 F.2d 700, 706-07 (3rd Cir. 198Garfield v.
Schweiker732 F.2d 605, 610 (7th Cir. 1984).

In general, more weight is given to a treating physicianisiop than to the opinions of
those who do not treat the claimaBee LesteB1 F.3d at 830. On the other hand, an ALJ ne¢
not accept the opinion of a treating physiciahtifat opinion is brief, conclusory, and
inadequately supported by clinical fings” or “by the record as a wholeéBatson 359 F.3d at
1195;see also Thomas v. Barnha278 F.3d 947, 957 (9th Cir. 200Ipnapetyan v. Halter
242 F.3d 1144, 1149 (9th Cir. 2001). An examirphgsician’s opinion is “entitled to greater
weight than the opinion & nonexamining physicianlester 81 F.3d at 830-31. A non-
examining physician’s opinion may constitute substh evidence if “it isconsistent with other
independent evidence in the recondl.’at 830-31;Tonapetyan242 F.3d at 1149.
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A. Treating Physician: Dr. Arbuck

1. Dr. Arbuck’s Diagnoses

Dr. Arbuck is Ms. Rodriguez’s treating physician. AR 30. In a residual functional

capacity report dated April 22, 2014, Dr. Arbuck noted that her diagnoses for Ms. Rodrigugez

J

were severe hyperthyroidism, sexeveight loss secondary torieyperthyroidism, chronic deej
vein thrombosis and pulmonary embolism, @igs, iron deficiencygnd anxiety. AR 467. In
that report, Dr. Arbuck statddat Ms. Rodriguez’s primary syptoms as a result of these
diagnoses were diarrhea, weight loss, chrorigda, legs swelling, and palpitations. AR 468. (In
a letter dated July 11, 2014, Dr. Arbuck statexd tAs a result of thyrotoxicosis Brande has
constant diarrhea, she has difficulty gainingghg [and] has chronic fatigue and migraines.”
AR 475. In a February 10, 2015 progress note Aliuck stated that MfRodriguez’s fatigue
was “probably related to thymbissues.” AR 550. Dr. Arbuck notelat, on a 1-10 scale with 10
being the most severe, Ms. Rodriguez’s fatigias a 10. AR 469. Dr. Arbk@lso stated that
Ms. Rodriguez’s fatigue and othgymptoms “constantly” interfere with her ability to pay
attention and concentrate. AR 471.

Dr. Arbuck saw Ms. Rodriguez on a monthigsis, beginning oApril 1, 2012, treating
her for a combination of impairments. AR 71-73, 467. Dr. Arbuck submitted a residual
functional capacity (RFC) form in April 2014 tHahited standing/walkig to two hours per day,
with an allowance for getting up and walkiagound every half hour. AR 469. Furthermore, Dr.
Arbuck opined that Ms. Rodriguepuld not lift over ten poundand restricted reaching with
both arms to minimal amounts. AR 469-70.

2. The ALJ’'s Rejection of Dr. Arbuck’s Opinion

The ALJ gave minimal weight to Dr. Arbuck’s opinion. AR 30. The reasons the ALJ

gave for rejecting Dr. Arbuck’s opinion included that she based her reports on Ms. Rodriguiez’s
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subjective symptom reports, thelte did not report strengthstang, that her findings were
inconsistent with Ms. Rodriguezwork history and daily activities, and that she did not addr
Ms. Rodriguez’s history of noncornignce. For the reasons statedole the Court finds that thg
ALJ did not provide specific and legitimateasons for rejecting Dr. Arbuck’s opinion.

Because some of Dr. Arbuck’s findings weantradicted, the ALJ needs to provide
specific and legitimate reasons, supported bytanhal evidence, for rejecting Dr. Arbuck’s
opinion.Lester 81 F.3d at 830-350me of Dr. Arbuck’s findingsvere contradicted by state
agency medical consultant Dr. Merrill. AR 30-Fbr example, Dr. Merrill stated that he limite
Ms. Rodriguez’s lifting to 20 pounds occasionallygttbhe could stand/walk for up to four hou
per day, and did not note a restriction regegdeaching. AR 98-102. State agency medical
consultant Dr. Thuline essentially agreed vidth Merrill's assessment. AR 105-16. Therefore
the ALJ does not need clear and convinceasons to reject Dr. Arbuck’s opinion, but is
required to identify specific and legitimate reasons.

Even so, the ALJ failed to cite specific deditimate reasons for rejecting Dr. Arbuck’s
opinion. The ALJ wrote that Dr. Arbuck, despileical and laboratgr findings, “otherwise
based her reports on the claimamsiubjective reporting of synipms.” AR 30. Yet, “when an
opinion is not more heavily based on a patiesgf-reports than on clical observations, there
is no evidentiary basis for rejecting the opinioBHanim v. Colvin763 F.3d 1154, 1162 (9th
Cir. 2014) (citingRyan v. Comm’r of Soc. Sec. Admb28 F.3d 1194, 1199-1200 (9th Cir.
2008)). Dr. Arbuck reported her lab results ahdical findings multiple times, in conjunction
with Ms. Rodriguez’s self-reports. AR 457-58, 461-62, 475, 513-14. Thus, Dr. Arbuck did {

base her reports more heavily on subjective rappdf symptoms than on clinical observatior
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Therefore, the ALJ failed to identify any speciied legitimate reasons for rejecting the treati
physician’s opinion.

The ALJ also may not reject the treatjpigysician’s opinion based on “questioning the
credibility of the patient’'s complaints where the doctor does not discredit those complaintg

supports his ultimate opinionithr his own observationsRyan v. Comm’r Soc. Sec. AdmbR8

F.3d at 1199-1200 (citingdlund v. Massanari2z53 F.3d 1152, 1159 (9th Cir. 2001)). There i

no evidence to suggest that Dr. Arbuck beliethed Ms. Rodriguez was being untruthful in
reporting her symptoms. Therefore, the ALJ wod provide a specific and legitimate reason fg
dismissing Dr. Arbuck’s opinion where the ALa&t&d that Dr. Arbuck’s opinion was based orj
Ms. Rodriguez’s responses. AR 31.

The ALJ also noted that Dr. Arbuck’s fimdjs do not report stngth testing. AR 31.
However, the ALJ does not provide insight asvtty a lack of strengttesting would call into
question Dr. Arbuck’s findings’ validity. Furthermegrthe ALJ may not speculate that a treatir
physician is being untruthful for the purposehefping a patient obtain disability benefits.
Lester 81 F.3d at 832. This is not a specific argitimate reason for dismissing Dr. Arbuck’s
opinion.

The ALJ also determined that Dr. Arbuck’s findings were inconsistent with Ms.
Rodriguez’s work and personal activities. Tlel observed that “Contrary to Dr. Arbuck’s
assessment from April 2014 gtielaimant[] was gainfully employed for a prolonged period
between 2012 and May 2013, during which she ed&pproximately eighty hours per week &
an office manager.” AR 31. Where an ALJ regegtmedical opinion as inconsistent with a
claimant’s activities, the record must contain sfiedetails about the riare, frequency, and/or
duration of those activities that would indiedhey are inconsistent with the opinidmevizo v.
ORDER REVERSING DEFENDANT'S DECISION TO

DENY BENEFITS AND REMANDING FOR PAYMENT
OF BENEFITS - 7

and

b

r

g

LS




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Berryhill, 862 F.3d 987, 998 (9th Cir. 2017). The ALJ did not indicate how Ms. Rodriguez’s
work history was incompatible with Dr. Arbuckfindings, particularly where Dr. Arbuck also
noted that Ms. Rodriguez needed to “spend niate on taking care of herself and her medic:
treatments” in her RFC report. AR 472. TheJAdid not outline which of Ms. Rodriguez’s
personal activities contradict Darbuck’s report, or how those adgties contradict the report.
Therefore, the ALJ did not prale a specific and legitimateason in dismissing Dr. Arbuck’s
opinion to the extent the ALJ reli@h Ms. Rodriguez’s activities.

Finally, the ALJ rejected DArbuck’s report for failing tanake reference to “the
compliance issues documented in her treatment records.” AR 31. However, a claimant mg
be denied disability benefits because offadure to obtain treatment if the treatment is
unaffordableGamble v. Chater68 F.3d 319, 321 (9th Cir. 1995). Indeed, treatment notes
indicate that the main reasons for Ms. Rgaez’s noncompliance were problems regarding
insurance coverage, taking care of her mofiwdo was ill), childcare responsibilities, and

financial concerns. AR 270, 277, 285, 428-429, 435. dtbeg, failing to make reference to

compliance issues was not a specific andilegte reason for dismissing Dr. Arbuck’s opinion.

In sum, none of the reasons the ALJ giregiving Dr. Arbuck’s opinion little weight
are specific, legitimate, andgported by the record. Therefotiee ALJ erred in giving Dr.
Arbuck’s opinion little weight.

B. Non-examining Physician8rs. Merrill and Thuline

The ALJ assigned “some weight” to the opims of non-examining state agency medid
consultants Drs. Merrill and Thoe. AR 31. However, becausestALJ did not consider all of
the factors of supportability outlined in 2DF.R. § 404.1527(c), the ALJ erred in assigning
some weight to the opinions Dis. Merrill and Thuline.
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The ALJ assigned “some weight” to the opiniafdrs. Merrill and Thuline. AR 31. In
Dr. Merrill's assessment in February 2014, henegithat Ms. Rodriggz could perform light
work, except that she could standisom walk for four hours in aaight-hour day; that she couldg
occasionally climb ladders, rope, or scaffolditiggt she could frequently crawl, crouch, kneel
stoop, and climb ramps; and that she should avgdsure to extreme cold, hazards, or irritar]
such as fumes, dust, gases, or poor ventilation. AR 99-100. In March 2014, Dr. Thuline afj
Dr. Merrill's assessment. AR 112-14.

To the extent that the ALJ does not gavireating source’s opinion controlling weight,
and incorporates the opinion of a non-examinimgyse, the ALJ should cower the factors of
supportability presented by the soeiy consistency of the opinion withe record as a whole, th
specialization of the source, and other facts. 20 C.FR48.527(c)(3)-(6). Here, the ALJ did
not consider the supportability factors, and ditladdress the minimal expiations Drs. Merrill
and Thuline provided to supporithopinions. While the ALJ diddairess the consistency of th
opinion with the record as ahwle, the ALJ also found that 8rMerrill and Thuline did not
properly address the reports of fatigue in #word. Because he did not properly consider the
factors in 8 404.1527(c), the ALJ edrn giving “some weight” to th opinions of Drs. Merrill
and Thuline.

. The ALJ's Assessment of MBRodriguez’'s Subjective Symptom Reports

Questions of credibility are solely within the control of the ARdmple 694 F.2d at 642
The Court should not “second-guess” this debeation regarding a claimant’s subjective
symptom reportsAllen, 749 F.2d at 580. In addition, the Court may not reverse a credibility
determination when that determination isé@ on contradictory or ambiguous evider8ee id.

at 579. That some of the reasons for dist¢igglia claimant’s teghony should properly be
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discounted does not render the ALJ’s deternonanvalid, as long as that determination is

supported by substantial evidentenapetyan242 F.3d at 1148.

A two-step analysis is required in assegsa claimant’s subjective symptom testimony:

“First, the ALJ must determine whether thes@bjective medical evidence of an underlying
impairment which could reasonably be expedttedroduce the pain or other symptoms allege
If the claimant has presented such evideand,there is no evidenoé malingering, then the
ALJ must give specific, cleand convincing reasons in orderrigject the claimant's testimony
about the severity of the symptombibdlina v. Astrue674 F.3d 1104, 1112 (9th Cir. 2012)
(internal quotation marks and citations omittéd)e ALJ “must identifywhat testimony is not
credible and what evidence undermines the claimant’s compldihtssée also Dodrill v.
Shalalg 12 F.3d 915, 918 (9th Cir. 1993). The evickeas a whole must support a finding of
malingering.See O’Donnell v. BarnharB18 F.3d 811, 818 (8th Cir. 2003).

In determining a claimant’s credibility,éhALJ may consider “ordinary techniques of
credibility evaluation,” such as reputation fging, prior inconsistent statements concerning
symptoms, and other testimonyttiappears less than candi&molen80 F.3d at 1284. The
ALJ also may consider a claimant’s work recaral observations of physicians and other thir|
parties regarding the nature, onskftration, and frequency of symptons.

Here, the ALJ found that Ms. Rodriguez shéid the first step of the analysis by
determining “that the claimant’'s medicallytdeminable impairments could reasonably be
expected to cause the alleged symptoms.” ARB2¢ause there is no affirmative evidence of
malingering, the ALJ must support his sulijge testimony determination with clear and

convincing reasons.

ORDER REVERSING DEFENDANT’S DECISION TO
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A. Ms. Rodriquez's Reasons for Leaving Work

The ALJ discredited Ms. Rodriguez’s sulijee symptom reports, because he found th
her reasons for leaving work were not relatetier functional capacity. AR 28. However, this
Court disagrees because Ms. Rodriguez statedliledeft work due to her severe fatigue, whi
has been part of her reported symptoms, arglomanected by Dr. Arbuck to her impairments
particularly hyperthyroidim. AR 28, 66-67, 468, 550.

Leaving work for reasons other than thoskated to impairments may be a clear and
convincing reason to find aatmant’s testimony unreliabl&eeBruton v. Massanayi268 F.3d
824, 828 (9th Cir. 2001) IBruton,the ALJ gave “cogent reass for disregarding [the
claimant’s] testimony,” because the claimant hadt‘this job because he was laid off, rather
than because he was injurett”

The ALJ found that Ms. Rodriguez’s reasdosleaving work were not related to her
functional capacity. In his decision, the Aliftes Ms. Rodriguez’s testimony at the hearivig.
Rodriguez stated that work thie coffee shop had become too stressful to continue working,
she had been working over eighty hours per wBak. said she could not continue working fo
the coffee shop at forty hours per week because her employer was still too demEmeliagJ
wrote, “I then asked her if sleduld have continued to work witkasonable expectations and
reasonable quantity of work. She gave an equivasgdonse and ultimately stated that she wza
too tired...to continue working.” AR 28.

Although the ALJ found that Ms. Rodriguez’sasens for leaving work were not relateq
to her functional capacity, Ms. Rodriguez stateat #he was too tired to work. Fatigue has be

part of Ms. Rodriguez’s reptd symptoms, and Dr. Arbuck has reported those complaints

previously. AR 468, 471. Furthermoids. Rodriguez also stated thar need to frequently use

the restroom also was a reason she decidkxht@ her job. AR 67. Dr. Arbuck noted that

ORDER REVERSING DEFENDANT’S DECISION TO
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diarrhea was a symptom of Ms. Rodriguez’panments. AR 468, 574. The record also show
that Ms. Rodriguez suffered severe weilgiss as a result of her condition(s). She is
approximately six feet tall (AR 361), and veeight fluctuated from 164 pounds (AR 285) in
January of 2013, to 145 pounds (AR 361) in May of 2013, and 152 Ibs. (AR 271) in Septe
2013, thento 173 pounds. (AR 549) in Februar2aif5. Weight fluctuations, chronic fatigue,

being extraordinarily thin, and muscle breakdown are complications associated with Ms.

Rodriguez’s thyroid disease. AR 467-468, 569. Therefore, the ALJ’s determination that M$

Rodriguez’s reasons for leaving work wemmehow undermined by her subjective symptom
reports is not a cleand convincing reason.

B. Ms. Rodriguez’'s Receigf Unemployment Benefits

The ALJ also found that Ms.dfriguez’s receipt of unempyment benefits in 2013 afte
leaving her job was “inconsistent with her allega$ of disability.” AR 28. This Court disagree
because there is no evidence to suggest thaRbldriguez held herself out for full-time work,
and because the ALJ improperly discredited Rizdriguez’s testimony that Dr. Arbuck advise
her to leave work and applgr disability benefits.

“[R]eceipt of unemployment benefits can undermine a claimant’s alleged inability tqg
work fulltime.” Carmickle v. Commissioner, Social Sec. Adn&&3 F.3d 1155, 1161-62 (9th
Cir. 2008) (citingCopeland v. Bower861 F.2d 536, 542 (9th Cir.1988)). But where the recol
“does not establish whether [the claimant] helddelf out as available for full-time or part-tim
work,” such a “basis for the ALJ’s credibilifinding is not supportetdly substantial evidence,”
as “[o]nly the former is inconsistentith his disability allegations.Id.

The ALJ noted that receipt of unemploymbanefits does not preele the receipt of
SSI, but also stated that in the applicatior unemployment berief, Ms. Rodriguez was

required to attest that she was “ready, abid,willing, immediately to azept any suitable work

ORDER REVERSING DEFENDANT'’S DECISION TO
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which may be offered” to her. AR 28. However, a€armickle the record does not establish
whether Ms. Rodriguez held herfselt for full-time or part-timepnly that she would “accept
anysuitablework which may be offered’ to her.” AR8. Therefore, there is not sufficient
evidence to conclude that Ms. Rodriguez Heddself out for full-time work, thus undermining
her subjective symptom reports.

The ALJ discredited Ms. Rodriguez’s testimahgt Dr. Arbuck had advised her to lea
work and apply for disability benefits, because there was no record of that conversation in
Arbuck’s treatment notes. AR 28et the record indicates that on May 2, 2012, Dr. Arbuck
noted that she recommended Mr. Rodriguezutd work only half-time and “advance as
tolerated”. AR 290. Later, Dr. Arbuck confirch®n April 1, 2015, that Ms. Rodriguez was not
“able to participate in any gotoyment right now.” AR 574. DrArbuck also noted that Ms.
Rodriguez’s condition deterioratém April 2012 to April 2015Id.

“[Aln ALJ ‘may not disregard [a claimaisttestimony] solely because it is not

substantiated affirmativelyy objective medical evidenceTtevizq 862 F.3d at 1001 (quoting

Robbins v. Soc. Sec. Admi#66 F.3d 880, 883 (9th Cir. 2006)). The record, taken as a whoje,

supports Dr. Arbuck’s notations in 2012 and 2018 t#s. Rodriguez could not work full-time,
and that her condition deterioratidthe point where she could neork at all in April of 2015.
Therefore, Ms. Rodriguez’s rapeof unemployment benefits not a clear and convincing
reason to determine that her subjeztsymptom reports are not credible.

C. Ms. Rodriguez’s Noncompliance with Treatment Recommendations

The ALJ noted noncompliance with treatmansta reason forrfding Ms. Rodriguez’s

subjective symptom testimony not credible. ARZB. However, this Court disagrees because

the ALJ did not consider thds. Rodriguez explained to hieeating physicians that family

responsibilities (taking care of children and ben ill mother), lack of insurance, financial
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reasons, and being unable to gast a denial reaction to teeverity of her condition, were
reasons for her noncompliance. AR 270, 277, 285 428-429, 435.

Failure to assert a good reason for not sgglor following a prescribed course of,
treatment, or a finding that a proffered reasamoisbelievable, “can cast doubt on the sincerit
of the claimant’s pain testimonyFair v. Bowen 885 F.2d 597, 603 (9th Cir. 1989). Where a

reason is asserted, the ALJ should addgithe believability of that reasdmevizq 862 F.3d 987,

1001-1003 (9th Cir. 2017). Failure to comply with treatment because of insurance problens, lack

of insurance, and/or because one cannot affexdreatment, even if one is insured, are
satisfactory reasons for noncomplianick at 1002-1003. However, instances of noncompliar
that are not explained in the record niiyproperly weighed against the claimadtat 1003
Ms. Rodriguez explained to her doctors ttiatdcare responsibilities, lack of access to
insurance, financial difficulties, taking careldr ill mother, and a psychological state of deni

were reasons for her noncompliance. AR 277, 288, 428-429, 435. Thereforéreasag Ms.

Rodriguez gave a reasonable explanation fonbacompliance when she stated that financiall

reasons and overwhelming family responsibgitievented her from compliance. Although M
Rodriguez’s medical recordsmtain some entries where nhoncompliance remains unexplaing
those few instances “do[] not constitutédstantial evidence suppimig a finding that [a
claimant’s] symptoms were nas severe as she testifiedirevizq 862 F.3d at 1004. Therefore
Ms. Rodriguez’s noncompliancenst a clear and convincingagon for determining that her
subjective symptom testiony lacks credibility.

D. Ms. Rodriguez’s Activities

The ALJ found that “[t]he claimant’s &¢ities since her alleged onset date are
inconsistent with her allegatis of debilitating fatigue and pain symptoms.” AR 30. The ALJ

cited these activities as visig a park, operating motor vehicleempleting puzzles, traveling

ORDER REVERSING DEFENDANT’S DECISION TO
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from Washington to California, and attengia football game while in Californid. However,

this Court disagrees because #ctivities would be possible sjgte Ms. Rodriguez’s limitationg,

and because many of the activities are daitivéies that do not undermine allegations of

disability.

Daily activities may only be used to find against a claimant’s subjective symptom reports

if “the claimant is able to speé ‘a substantial part of his dapgaged in pursuits involving the
performance of physical functions that are transferable to a work settitagtfawser v. Astrye
364 Fed. Appx. 373, 378 (9th Cir. 2010) (citatmmitted). A claimant does not need to
“vegetate in a dark room excluded from all forohidhuman and social activity” in order to shoy
disability. Cooper v. Brown815 F.2d 557, 561 (9th Cir. 1987) (internal quotation marks
omitted). “Many home activities are not easily stamable to what may be the more grueling
environment of the workplaceFair, 885 F.2d at 603.

Visiting a park, operating a motor vehiclengaleting puzzles, tralieg from one state tg
another, and attending a sportienent are activities that are consistent with Ms. Rodriguez’g
subjective symptom reports. Ms. ®Rauez testified that she went to California to visit her
children (who live there with thefather, Ms. Rodriguez ex-husid). AR 48. She stated that s
went to Christmas in the Park with her childfenan hour before they left, and that they
attended the football game fapproximately one half before they left. AR 50, 53-54. These
activities were not daily, and uttiately were cut short due ks. Rodriguez’s limitations. Ms.
Rodriguez cannot be expected to “vegetate in a dark raddonper 815 F.2d at 561.

Daily activities, such as driving, are notidence of nondisability, and Ms. Rodriguez’s
driving is not even daily. Ms. Rodriguez testifiedttif someone else calnive her, she has thel
drive her to her doctor’s appointmis. Even if no one is available to driver her, then Ms.
ORDER REVERSING DEFENDANT'S DECISION TO
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Rodriguez estimated that she drives to dostagpointments about two times per week. AR 69.

Ms. Rodriguez’s driving is not substantial part of her day suittat it would obgctive discredit
her subjective symptom testimor8ee Fair 885 F.2d at 603yawitz v. Weinberged98 F.2d
956, 960 (8th Cir. 1974) (“It should firbe noted that ‘the mere fattat plaintiff can drive a can
and is mobile does not establish that heeragage in substantial gainful activity.™)

Ms. Rodriguez’s hobby of completing puzzlesiso irrelevant to the analysis of
disability. While Ms. Rodriguez spends timehaime completing puzzles,eshlso testified that
she changes position and posture, aaghkitting at a table or dhe floor, depending on how sh
feels. AR 54. Her discomfort in maintaining pastueflects the objective medical findings in h
record, including her RFC. Therefore, this slo®t demonstrate an inconsistency with her
limitations or her subjective symptom reports.

Finally, the ALJ cited the transportation arggments of her trip from Washington to
California as a reason to disdieMs. Rodriguez’s subjectiveymptom testimony. He noted tha

the train ride was approximately 26 hours. AR B@e ALJ stated that Ms. Rodriguez sat for 2

hours, yet Ms. Rodriguez testified that she oftad to alternate sittg and standing. AR 48. She

stated that she “couldn’t get comfortableidd'was miserable.” AR8-49. Without further
evidence, Ms. Rodriguez’s trip to California da®t suggest inconsistency with her limitation
or her subjective symptom testimor8ee Tackett v. Apfel80 F.3d 1094, 1103 (9th Cir. 1999

(“Evidence that Tackett took a four-day road topCalifornia, withoummore, is insufficient to

counter the opinion of Tackettfeeating physicians and the ALJ’'s own medical examiner that

Tackett needs to shift positions ‘every 30 minutes or so.”).

In sum, the ALJ did not provide “specificlear, and convincing” esons for discrediting
Ms. Rodriguez’s subjective symptom iestny based on the record as a whole.
ORDER REVERSING DEFENDANT'S DECISION TO
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[l. The ALJ's Step Five Determination

In assessing Ms. Rodriguez’s RFC, the Alatesi Ms. Rodriguez would need to elevate

her left leg to a height of one foot whesated. AR 26. In his examination of the vocational

expert, the ALJ provided a hypotieal that described Ms. Raduez’s limitations, including

requiring “the left foot to be eleted to a height of one foobin the floor while seated.” AR 84,

The vocational expert responded that there woatdoe jobs in the national economy for that
person because “the requirement for an eta/&dot would be a ggial accommodation not
typically common in the workplaceld.

Then, the ALJ asked if a person could “simply put a lift of some sort underneath thq
foot...without even the knowledge of anyone else while they’re workidgThe vocational
expert answered affirmatively, asthted “| would think so ande¢he are some jobs that a pers
might be able to do that, primarily telephone kydout that would be within the hypothetical,”
yet the vocational expert also responded &hspecial accommodation of informally boosting
the worker’s foot by 12 inches (as proposedhsyALJ) was added to the hypothetical. AR 84

85. The vocational expert then stdtthat the jobs of “callowtperator” and “charge account

clerk” would be available to person situated within the ALJ’s hypothetical. AR 85. When Ms.

Rodriguez’s attorney questionectthocational expert, the exparas unable to state if he had
seen anyone at the job he identified lieittfeet informally. AR 88. The ALJ disallowed
counsel’s cross-examination about whetherypéeal working condions for the type and
number of available jobs, according to the Burefluabor Statistics, would include an informa
device by which a worker might be able to hide or her foot andlevate it 12-inches —
routinely hiding from the employer and co-workerso thel2-inch elation under a desk or

some other cloaking device wouldt ever be discovered. AR 87.

ORDER REVERSING DEFENDANT’S DECISION TO
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Ms. Rodriguez argues that the ALJ improperly performed the step five analysis by f
to ask the vocational experthfs testimony was consistentttvDictionary of Occupational
Titles (DOT), and by posing an improper hypothettoahe vocational expert. The Court agre
The weight of the medical evidence, considgrihe record as a wheldoes not support the
hypothetical.

If a claimant cannot perform his or her pastvant work, at step five of the sequential
disability evaluation process tiA¢.J must show there are a sijcant number of jobs in the
national economy the claimant is able to Tackett 180 F.3d at 1098-99; 20 C.F.R. §
416.920(d), (e). The ALJ can do this througa testimony of a vocational expebtsenbrock v.
Apfel 240 F.3d 1157, 1162 (9th Cir. 2000gcketf 180 F.3d at 1100-1101. An ALJ’s step fivd
determination will be upheld if the weigbt the medical evidence supports the hypothetical
posed to the vocational expévtartinez v. Heckler807 F.2d 771, 774 (9th Cir. 198%Ballant
v. Heckler 753 F.2d 1450, 1456 (9th Cir. 1984). Whkea Social Security Administration
determines whether an applicant is or isdisabled, the Administt@n is prohibited from
taking into account the existenceabpossible reasonable accommodat®ee Cleveland v.
Policy Management Systems Cof26 U.S. 795, 803 (1999)he vocational expert’s testimon
must be reliable in light of the medialidence to qualify as substantial eviderit@brey v.
Bowen 849 F.2d 418, 422 (9th Cir. 1988). Accordindhe ALJ’s description of the claimant’s
functional limitations “must be accurate, dietd, and supported by the medical recoid.”
(citations omitted). The ALJ, however, may omdrfr that description those limitations he or
she finds do not exisRollins v. Massanayi261 F.3d 853, 857 (9th Cir. 2001).

A. SSR 00-4p Requirements

Not all differences between a vocationgpert’s testimony and @escription in the

Dictionary of Occupational Quaidations are actual conflict&utierrez v. Colvin844 F.3d 804,

ORDER REVERSING DEFENDANT’S DECISION TO
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808 (9" Cir. 2016). In order for a difference to beanflict, it must be obvious or apparent; on

then will it trigger a duty for th&LJ to inquire about the conflictamear v. BerryhilINo. 15-

y

35088, F.3d __, 2017 WL 3254930 (9th Cir. August 1, 2017). If an actual conflict existg, an

ALJ may not “rely on a vocationalkpert’s testimony regarding thequirements of a particular
job without first inquiring whetherrad how the testimony conflicts with tiiEctionary of
Occupational Titles Massachi v. Astryet86 F.3d 1149, 1152 (9th Cir. 2003ge als&SSR 00-
4p, 2000 WL 1898704, at *2. Ordinarily the ALJ hasaffirmative responsibility to ask the
vocational expert about possildenflicts between his or herstamony and information in the
DOT, and this procedure will help avoid unnecessary appeatsear,2017 WL 3254930, at *3
Massachi486 F.3d at 1152. If there is a conflict, the AllSo is required to explain in his or hg
decision how the discrepanoy conflict was resolved.amear,2017 WL 3254930, at *4; SSR
00-4p, 2000 WL 189704, at *4.

Here, the ALJ did not satisfy the SSR 00rdguirement to ask the vocational expert
whether there was any confliseétween the expert’s testimy and the DOT. While the ALJ
wrote that “I have determined that the vooaél expert’s testimony isonsistent with the
information contained in the Dictionary ot€@upational Titles (DOT) or is otherwise based of
his professional experience agxpertise,” the ALJ did not aske vocational expert about any
conflict at the hearing, and did not provide readonsis determination that there is no conflig
AR 33.

As described in the DOT, a call-out opgeraand charge-account clerk includes the
following physical demands: “Exerting up to fi@unds of force occasionally . . . and/or
negligible amount of force frequently. . . td li€arry, push, pull, ootherwise move objects,
including the human body. Sedentary work invelgéting most of the time, but may involve
ORDER REVERSING DEFENDANT'S DECISION TO
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walking or standing for brief periods of tim#bs are sedentary if walking and standing are
required only occasionally and all other setdey criteria are met.” DOT 237.367-014, 1991 V|
672186; DOT 205.367-014, 1991 WL 671715.

Making an assumption that a worker will be allowed to informally raise his or her fo
12-inches and hide the fact thhis accommodation has occurrad,part of the hypothetical fon
analyzing availability of future work is assumption that conflicts with the DOT descriptiong
because it assumes an accommoda$ee, Overlund v. Berryhilt017 WL 1136674, at *9-*10
(D. Or. March 27, 2017) (rejecting the ALJ's an@dyat Step four where the RFC included an
assumption that the worker would find a wayat@ommodate a limitatiomd return to work as
a bookkeeper by elevating his or her leg 12-18 inciés3.is outside the boundaries of the le
criteria. Compare, Gutierrez v. ColviB44 F.3d 804, 807-809 (9th Cir. 2016) (it is uncommot]
for cashiers to reach overhead, and therensaagpparent or obviounflict between the
vocational expert’s testimony and the DOT) &odp v. Colvin651 Fed. Appx. 694, 696-697
(9th Cir. 2016) (observing that a sit-stadekk is commonly provided in many call center
workplaces and does not constitute a reasonabtenamodation because this type of desk is K
the call center representatijob is commonly perfornaein the national economyyith Lamear,
2017 WL 3254930, at *3 (office helper, mail clerk,parking lot cashier are jobs for which a
person might need to “handle, firrgend feel with the left handind the ALJ’s failure to inquire
about this apparent or obvioasnflict between the vocatiohexpert’s testimony and the DOT
description of job requirements waot harmless). The ALJ’s farkito resolve this “apparent
inconsistency” leaves the Court with a “gaghe record that preclud¢ig] from determining
whether the ALJ’s decision isigported by substantial evidenc&évalin v. Colvin 778 F.3d
842, 846 (9th Cir. 2015).
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B. The ALJ's Hypothetical

The ALJ’s reliance on the eational expert’s testimony is unreasonable based on the

record as a whole. Though the vaoaal expert said that theveould be some jobs in which
someone with Ms. Rodriguez’s impairments cowbrk, he said that would “be within the
hypothetical,” in which the employee elevatesittfioot without the employer’s knowledge. AR
84. Furthermore, the vocational expert couldtestify as to how manyorkplaces he had seer
where employees hid the limitatioh a foot elevation from their employer. AR 88. Thus, it is
unreasonable as a matter of law to includeassumption that someone with Ms. Rodriguez’s
limitations would be expected to routinely hithe foot elevation of 12-inches every day the
worker is on the job, and keep it a secret from an employer.

The ALJ found Ms. Rodriguez could perforninet jobs existing isignificant numbers
in the national economy, based on the vocatioxgée’s testimony offered at the hearing in
response to a hypothetical questommcerning an individual witthe same age, education, wor
experience and RFC as Ms. Rodriguez. ARB32However, because the ALJ erred in the
hypothetical posed to the vocational exper, élkpert’s testimonyral the ALJ’s reliance
thereon cannot be said to be supporteduiystantial evidence éree of error.

V. Remand for an Award of Benefits

The Court may remand this case “either fdditional evidence and findings or to awar
benefits.”Smolen80 F.3d at 1292. Generally, when the Goeverses an ALJ's decision, “the
proper course, except in rare circumstaniset® remand to the agency for additional
investigation or explanationBenecke v. BarnharB79 F.3d 587, 595 (9th Cir. 2004) (citation
omitted). Thus, it is “the unusual case in which itlear from the record that the claimant is
unable to perform gainful employment in theiomal economy,” that ‘#mand for an immediate

award of benefits is appropriated.
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Benefits may be awarded where “the redoad been fully developed” and “further
administrative proceedings would serve no useful purp&uadlen80 F.3d at 129Ziolohan v.
Massanarj 246 F.3d 1195, 1210 (9th Cir. 2001). Specificabgnefits should be awarded whe

(1) the ALJ has failed to provide legaByfficient reasons for rejecting [the
claimant’s] evidence, (2) there are no ocansling issues that must be resolved
before a determination of disability caa made, and (3) it is clear from the
record that the ALJ would be requiredfiiod the claimant diabled were such
evidence credited.

Smolen80 F.3d 1273 at 129R®jcCartey v. Massanark98 F.3d 1072, 1076-77 (9th Cir. 2002).

This is one of those unusual cases where theddw@s been fully developed and where furthg
proceedings would serve no useful purpose.

As discussed above, the ALJ accepted thatRdslriquez would need to elevate her lef
leg to a height of one foot when seated, astughed that same limitatioin the hypothetical he
posed to the vocational expert.elocational expert respondea@tithere would be no jobs in
the national economy for an individual with siechmitation, because “the requirement for an
elevated foot would be a special accommodatiatrtypically common in the workplace.” AR
84. Indeed, the vocational expert could neitheedtdie had ever seamyone perform the jobs
he identified lift their feet informally, nor tefy as to how many workplaces he had seen whe
employees hid the limitation of a foot elevatioom their employer. AR 88. Because there is
evidence that Ms. Rodriguez’s need to elevatddgewould be accommodat in the workplace
the ALJ has failed to establish his burden of prgvdther jobs exist in significant numbers thg
national economy that Ms. Rodrigicould perform. It is clear, thedore, that the ALJ would be
required to find her disabled basedtba vocational expert’s testimony.

CONCLUSION

Based on the foregoing discussion, the €bads the ALJ improperly determined

plaintiff to be not disabled. Dendant’s decision to deny benefits therefore is REVERSED a
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this matter is REMANDED foan award of benefits.

Dated this 18th day of August, 2017.
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