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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON
AT TACOMA

EVANS L MADISON SR

e CASE NO.2:16CV-01839DbWC
Plaintiff,
ORDER REVERSING AND

V. REMANDING DEFENDANT'S

: DECISION TO DENY BENEFITS
NANCY A BERRYHILL, Acting

Commissioner of Social Security,

Defendant

Plaintiff Evans L. Madison, Sr. filed this action, pursuant to 42 U.S.C. § 405(qg), for
judicial review of Befendant’s denial diis application for suppleemtal security income
(“SSI”). Pursuant to 28 U.S.C. § 636(c), Federal Rule of Civil Procedure 73 and Local Ru
13, the parties have consented to have this matter heard by the undersigneateldgidge.
See Dkt. 8.

After considering the record, the Court concludes the AdministrativeJudge (“ALJ”)
failed to properly consider the medical opinion evidence of treating physicianniothly Joos,
M.D. Had the ALJ properly considered Dr. Joos’ opinion, the residuatiumal capacity
(“RFC”) may have included additional limitations. Therefore, the ALJ’s error is knaamd this
matter is reversed and remanded pursuant to sentence four of 42 U.S.C. § 405(g) to the
Commissioner of Social Security (“Commissiondd) further proceedings consistent with th
Order.
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FACTUAL AND PROCEDURAL HISTORY

OnOctober 7, 201 laintiff filed an applicatiorfor SS|, alleging disability as of
October 1, 20135ee Dkt. 11, Administrative Record (“AR”) 20he applicatiorwasdenied
upon initial administrative review and on reconsiderati@e. AR 20. A hearing was held befor
ALJ Timothy Mangrumon February 26, 201%ee AR 38-61 In a decision datedpril 28, 2015,
the ALJ determined Plaintiff to be not disabled. AR 20B2ntiff's request for review of the
ALJ’s decision was denied by the Appeals Council, making the ALJ’s decisiomaheécision
of the CommissionefSee AR 1-6, 20 C.F.R. § 404.981, § 416.1481.

In the Opening Brief, Plaintiff maintains the Alfdiled to: (1) provide legally sufficient
reasons for rejecting the opinion of treating physician Dr. Timothy Joos, KZ)Jrovide
specific, clear, and convincing reasons for finding Plaintiff's subjectiveresy not entirely
credible;(3) properly considethe limitaion that Plaintiff would be offask 10% of the time;
and (4) properly find Plaintiff not disabled at Step Five of the sequential evaluatiwesgr Dkt.
13, p. 1.

STANDARD OF REVIEW

Pursuant to 42 U.S.C. § 405(g), this Court may set aside tiheni3sione's denial of
social security benefits if the AlsJfindings are based on legal error or not supported by
substantial evidence in the record as a wHgdglissv. Barnhart, 427 F.3d 1211, 1214 n.1 (9t}
Cir. 2005) ¢iting Tidwell v. Apfel, 161 F.3d 599, 601 (9th Cir. 1999)).

DISCUSSION
l. Whether the ALJ properly weighed the medical opinion evidence.
Plaintiff alleges the ALJ failed to provide legally sufficient reasonsitong very little

weight to the June 2014 opinion of treating physician Dr. Timothy Joos. Dkt. 13, pp. 4-6. |
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Joos also completed a Functional Assessment of Plaintiff in March of 2013 and wttde a |4
outlining Plaintiff’'s medical problems on September 18, 2014. AR 422-23, 550. Plaintiff d¢
not challenge the ALJ’s decision to give limited weight to the March 2013 andh8ept2014
opinions.See Dkt. 13.

The ALJ must provideclear and convincing” reasons for rejecting the uncontradicts
opinion of either a treating or examining physicikaester v. Chater, 81 F.3d 821, 830 (9th Cir.
1996) €iting Embrey v. Bowen, 849 F.2d 418, 422 (9th Cir. 198®)tzer v. Qullivan, 908 F.2d
502, 506 (9th Cir. 1990)). When a treating or examining physician’s opinion is contradicte
opinion can be rejected “for specific and legitimate reasons that are sapppsebstantial
evidence in the recordlester, 81 F.3d at 830-3Xkiting Andrewsv. Shalala, 53 F.3d 1035,
1043 (9th Cir. 1995Murray v. Heckler, 722 F.2d 499, 502 (9th Cir. 1983)). The ALJ can
accomplish this by “setting out a detailed and thorough summary of the facts amnctiognfl
clinical evidence, stating his interpaéibn thereof, and making findingsRéddick v. Chater, 157
F.3d 715, 725 (9th Cir. 19983i{ing Magallanes v. Bowen, 881 F.2d 747, 751 (9th Cir. 1989))

Dr. Joos completed a Physical Functional Evaluation of Plaintiff on June 12, 2014.
579-81. Dr. Joos stated Plaintiff suffered from left leg weakness, left foot diogresdisorder,
Raynaud’s phenomenon, and pain inlefship and legAR 579. He opined Plaintiff’'s handling
and reaching is severely limited aRthintiff must avoid exposing his haniscold temperature
due toRaynaué phenomenon. AR 580. Dr. Joos also found Plaintiff is severely limited in
ability to stand, walk, lift, carry, push, pull, and stoop because of his seizure disordeit &gl
and foot weakness. AR 580. He ogrfélaintiff is unable to meet the demard sedentary

work. AR 581.
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The ALJ discussed Dr. Joos’ March 2013 and September 2014 opinions, explainin
weight given to these two opinions. AR 29. Then, in considering Dr. Joos’ June 2014 opir|
the ALJ satedin full:

Very little weight is given to the chediox statement dated June 2014 that the
claimant is disabled for these same reasoiteoAgh alcoholism and cocainee

are noted in the record, Dr. Joos does not recommend alcohol or drug treatment.

Dr. Joos’ opinion that the claimant is disabled is also speculative, because he
states that the claimant needs to complete physical therapy, anerdlyatof the
lumbar spine and left hip were needed. As discussed, these imaging studies wer
complete inJuly 2014, and showed only mild degenerative changes with the left
hip.

AR 29 (internal citations omitted).

Initially, the Court finds the ALJ has not clearly articulated what “reasbass’ referring
to when he statesery little weight is given to the statement that Plaintiff is disatflmdthese
same reasons3ee AR 29.For example, it is uncledirthe ALJ is rejecting the June 2014
opinion for the reasons the ALJ provided for rejecting Dr. Joos’ March 201 3equensoer
2014 opinions oif the ALJis simply stating he isejecting Dr. JoosJune 2014 opinion which
finds Plaintiff disabledas a result of the same conditions outlined in the March 2013 and
September 2014 opinionSee AR 29. As the ALJ failed to cialy articulatewhy he is giving
very little weight to Dr. Joos’ June 2014 opinion, the Court cannot meaningful determine i
ALJ provided specific and legitimate reasons for rejecting the opinion. Aogbrdihe ALJ
erred.See Brown-Hunter v. Colvin, 806 F.3d 487, 492 (9th Cir. 2015) (“the agency [must] se
forth the reasoning behind its decisions in a way that allows for meaningful/tgvisdakes v.
Barnhart, 331 F.3d 565, 569 (7th Cir. 2003) (“We require the ALJ to build an accurate and

logical biidge from the evidence to h[is] conclusions so that we may afford the claimant

meaningful review of the SSA’s ultimate findings.”).

g the

on,

[¢2)
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Even if the Court considers all the reasons identifiethbyALJ for rejecting Dr. Joos’
threeopinions, the ALJ has failed to provide specific, legitimate reasons supportaddtgrdial
evidence for giving very little weight to Dr. Joos’ June 2014 opinitve. ALJ rejected Dr. JOOS
March 2013 opiniobecausé€l) the opinion was aheckbox form and Dr. Joos did not proeid
a narrative explanation linking his opinion to the medical rec@®#sAR 29.The ALJ gave no
weight to Dr. Joos’ September 2014 opinion because (2) Dr. Joos listed medical conditior
without providing an RFC assessment supported by persuasive medical findings adah¢3)
adequately explain why Plaintiff’'s medication and physical therapy wedécally necessary.
See AR 29. The ALJ also noted (4) Dr. Joos did not recommend alcohol and drug treatme
the June 2014 opinion despite Plaintiff's alcoholism and cocaine use and (5) the June 20
opinion was speculativéee AR 29.

First, the ALJ gave very little weight or. Joos’ March 2013 opiniopecause it was a
checkbox form and Dr. Joos did not provide a narrative explaining the link between his of
and the treatment notes. AR 2t ALJ may “permissibly reject| ] ... chea¥f reports that [do]
not contain any explanation of the bases of their conclusibtatiha v. Astrue, 674 F.3d 1104,
111212 (9th Cir. 2012)duoting Cranev. Shalala, 76 F.3d 251, 253 (9th Cir.1996However, a
treating physician’s chedbox form cannot be rejected if the opinion is supported by treatmel]
notes . Esparzev. Colvin, 631 Fed. App’x 460, 462 (9th Cir. 2015).

Dr. Joos June 2014 opion is not &check-off” report. See AR 579-81. In the opinionpDr.
Joosdetailed Plaintiff's symptoms and diagnoses, noted Plaintiff's limitationawsed by each
diagnosed condition, and referenced attached medical opiGesR 579-80. Furthergven if
the opinion is considered a chdoéx form, Dr. Joos, who is Plaintiff's treating physiciattached

approximately 20 pages of treatment notes and objective test results to luswhioh support

b
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his findings See AR 579608;584 (during examinations Plaintiff's left hip was tender to inter
and external rotation and his left leg was week to dorsiflexion); 585 (x-rayedHemoral
acetabular impingement); 587 (follow-up for Raynaud’s showed joint pain, joint stiffogss
swelling, and fullness at fingers)h& record alseontains approximately 150 pages of treatme
notes fromDr. Joos'medical office See AR 34571, 40204, 42263, 51121, 53775, 579608.

Dr. Joos’ June 2014 opinion was not merely a clmokform.Even if the opinion was a
checkbox form, Dr. Joo$iasa significant treamg relationship with Plaintifnd provided
extensive record® support his opinion. Therefortae ALJ’s reason fadiscounting Dr. Joos’
March 2013opinionis not legitimateeaso for discounting the June 2014 opini&ae Garrison,
759 F.3d at 10134 & n.17 (holding the ALJ erred by failing to recognize the opinions exies
in a treating physician’s chedox form were based on significant experience with the claima]
and supported by numerous records and therefore entitled to more weight tHeenaiset
unsupported and unexplained chdéadx form).

Secondthe ALJgave no weight t®r. Joos’ September 2014 opinibacause the
opinion listed medical conditions without providing an RFC assessment suppopersbgsive
medical findingsAR 29. Dr. Joos’ June 2014 opinion includedRFC assessmeninlike the
September 2014 opinioBee AR 550, 57981. Furtherthe June 2014 opinion included Dr. Jo
treatment notes and diagnostic testivigch suppat the opinion.See AR 582-603.Therefore,
the ALJ’s finding that the opinions did not contain an RFC assessment sugpopecdsuasive
medical findingss not a specific and legitimate reason supported by substantial evidence
giving very little weight to the June 2014 opinion.

Third, the ALJ gave no weight to Dr. Joos’ September 2014 opinion because Dr. J

not explain howPlaintiff's medication and physical therapy are medically necessdnyk the
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opinion to the treatment notes. AR 29. In the June 2014 opinion, Brodtloned Plaintiff's
medical conditions, including left leg weakness, left foot drop, seizures, RagneEhetiomenor
and pain in left hip/legSee AR 579. He noted Plaintiff should continue physical therapy. AR
581. In the treatment notes attached to the June 2014 opinion, Dr. Joos noted Plaintiff su
from chronic left foot weakness and he wears a brace as a result of a preaimegitbrain
injury. AR 582. Dr. Joosrdered continued physical therapy for the conditisse. AR 582. Dr.
Joos also noted Plaintiff suffers from cold, painful hands as a result of his Raynaud’s
phenomenon, but it improves with medication. AR 582. As Dr. Joos treatment notes supp
June 2014 opinion, the ALJ’s finding that Dr. Joos did not explain how Plaintiff's medicati
and physical therapy are medically necessary or link the opinion to the treattesis not a
specific, legitimateeasorfor giving very little weight to the June 2@lopinion.

Fourth, the ALJ gave very little weight to Dr. Joos’ June 2014 opinion because Dr.
did not recommen@Ilaintiff receivedrug and alcohol treatment. AR 29. Dr. Joos found
Plaintiff's limitations were not the result of alcohol or drug uséwithe past 60 dayanddid
not recommend alcohol or drug treatment. AR 581. The ALJ does not adequately ekplain
Dr. Joos’ decision to not recommend alcohol or drug treatmamants givinghis opinionless
weight.See Embrey, 849 F.2cat421-22 (it is incumbent on thALJ to provide detailed,
reasonegdand legitimate rationales for disregarding phgsiciansfindingsl;]” conclusory
reasons do “not achieve the level of specificity” required to justify an ALj#stren of an
opinion). Furtherthe ALJ found substance abuse is not material to determining if Plaintiff's
limitationsaredisabling. AR 28. As Dr. Joos found Plaintiff's limitations were not impacted
his substance abuse and as Plaintiff's substance abuse is not mateisatasdthe Court finds

this is not a legitimate reason for giving very little weight to Dr. Joos’ 20ad opinion.
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Fifth, the ALJ rejected Dr. Joos’ June 2014 opinion because he found the opinion
speculative due to Dr. Joos’ statements Biaintiff needed physical énapy and xays. AR 29.
In the June 2014 opinion, under “Plan,” Dr. Joos was asked to list any additional tests or

consultations needed. AR 581. Dr. Joos stated Plaintiff needed continued physicgldhdrag

vas

rays of the lumbar spine and left hip. AR 581. The ALJ fails to explain why Dr. Joos’ opinion is

speculative merely because he stated additionayx and continued physical therapy are
neededSee AR 29, Embrey, 849 F.2dat421-22. Further, there is no indication Dr. Joos’ opif
of Plaintiff's limitations would change based additionalphysical therapy and-rays.See AR
581. Dr. Joos supported his opinionRdéintiff's limitations withhis treatmenhotes and
diagnostic testsSee AR 579-80. For example, duringnexamination of Plaintiff, Dr. Joos note
Plaintiff's left hip was tender to internal and external rotation and his left leg was aveek t
dorsiflexion, and x-rays in June of 2014 showed findings consistenfemittral acetabular
impingement. AR 584-83 herefore, the ALJ’s finding that Dr. Joos’ June 2014 opinion is
speculative is not a specific, legitimate reason for giving very little weighetopinion.

In conclusion, the ALJ failed to clearly articulate his reasons for gjiwvanmy little weight
to Dr. Joos’ June 2014 opinioRegardlessthe Court considered all reasons provided by the
ALJ for discounting Dr. Jooghreeopinions and finds the ALJ did not provide specific,
legitimatereasons supported by substantial evidence for gixenglittle weight to Dr. Joos’
June 2014 opinion. Accordingly, the ALJ erred.

“[H]armless error principles apply in the Social Security contéblina v. Astrue, 674
F.3d 1104, 1115 (9th Cir. 2012). An error is harmless, however, only if it israpudicial to the
claimant or “inconsequential” to the ALJ’s “ultimate nondisability determinatiSidit v.

Commissioner, Social Security Admin., 454 F.3d 1050, 1055 (9th Cir. 20089¢ Molina, 674

nion

d
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F.3d at 1115The determination as to whether an ersdrarmless requires a “caspecific
application of judgment” by the reviewing court, based on an examination of the resaed m
“without regard to errors’ that do not affect the parties’ ‘substantiatsighMolina, 674 F.3d a
1118-1119 uoting Shinseki v. Sanders, 556 U.S. 396, 407 (20p)9

Had the ALJ included all of Dr. Joos’ limitations in the RFC, Plaintiff would likelye
been found disabled. For example, the ALJ found Plaintiff could perform light work with
limitations.See AR 26. Dr. Joos found Plaintiff was unable to meet the demands of sedent
work, which would render him disabled. Additionally, Dr. Joos found Plawt# severally
limited in several postural areas, such as standing, walking, liftingjregyrhandling, pulling,
reaching, and stoopingf &ll the limitations opined to by Ddoos were included in the RFC ar
in the hypothetical questions posed to the vocational expert, Anne Jondsinthee disability

determinatiormayhave changed. Accordingly, ALJ’s error is not harmless and requires

reversal
I. Whether the ALJ provided specific, clear, and convincing reasons for finding
Plaintiff's subjective symptom testimony not entirely credible.
Plaintiff contends the ALJ failed to give clear and convincing reasons fatingje

Plaintiff's testimony abouhis symptoms and limitations. Dkt31pp. 6-8. The Court conclude
the ALJ committed harmful error in assessing the medical opinion evidgsecgection I,
supra. Because the ALJ’s reconsideration of the medical opievdtience may impact his
assessment of Plaintiff’'s subjective testimony, the ALJ must reconsidetifPtasubjective
testimony on remand.

The Court also notes, on March 16, 20th&, Social Security Administration changed
way it analyzes a claimastcredibility.See SSR 163p, 2016 WL 1119029 (S.S.A. Mar. 16,

2016). The term “credibility” will no longer be usdd. Further, symptom evaluation is no
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longer an examination of a claimant’s charactedjudicators will not assess an individgal’
overal character or truthfulnessltl. The ALJ’s decision, dated April 28, 2015, was issued
approximatelyoneyearbefore SSR 18p became effective. Therefore, the ALJ did not err by
failing to apply SSR 16-3p. However, portions of his decision finding #fanot entirely
credible do not comply with the new SSR. For example, the ALJ found Plaintiff ncglgnti
credible, in part, because, on one occasion, he was not honest about his diegAR&8.
This is an assessment of Plaintiff's overall truthfulness on a matter unrgdtisadisabilityand
is improper under SSR 16-3Ppnremand the ALJ is directed to apply SSR 16-3p when
evaluating Plaintiff's subjectiveymptomtestimony.

[I. Whether the ALJ properly considered Plaintiff's limitation of being off-task
10% of the time.

Plaintiff asserts the ALJ erred whenfaded toproperly account foPlaintiff's limitation
in his ability to remain oftaskin the hypothetical question posed to the vocational expert
(“VE”) . Dkt. 13, p. 6. In the RFC, the ALJ found Plaintiff “will be off-task and non-producti
for up to 10% of the workday.” AR 26. In the hypothetical question posed WEhihe ALJ
asked if a person who was off-task and non-productive for up to 10% of the workday wou

able to perform the jobs ohshier Il and inspector/hand packadd®. 57-58. TheVE testifieda

person who is off-task 10% of the day would be able to perform the identified jobs. AR5

VE explained an average worker is off-task 9% of the day, so a rate of 10% wawierage fo
all workers AR 58.

Plaintiff contends the ALJ erred by not finding Plaintiff would be off-task and non-

productive 10% more than the average worker, or 20% of the$sm@kt. 13, p. 6; Dkt. 18, pp.

3-4. The ALJfoundPlaintiff will be off-task and noiproductive for up to 10% of the workday

See AR 26, 28-29The ALJdid not find Plaintiff will be ofttask and non-productive during th

ld be
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workday at a rate af0% more than the average worker. FurtRé&intiff does noprovide any
evidence showing the ALJ intended to find Plaintiff would be off-task 10% more than the
average workerAs the ALJ's decision clearly states he found Plaintiff would beéasfk-and
non-productive for up to 10% of the workday and the hypothetical question included this
limitation, Plaintiff has not shown the ALJ erred.

IV.  Whether the ALJ erred in finding Plaintiff not disabled at Step 5.

Plaintiff contends the ALJ erred fmding him not disabled at Step 5 of the sequent

al

evaluation process batse the RFC and hypothetical questions did not contain all Plaintiff’s

functional limitations. Dkt. 13, p. &he Court concludes the ALJ committed harmful error
when he failed to properly consider Dr. Joos’ opinigse Section I,supra. The ALJ must
therefore reassess the RFC on rem&eelSocial Security Ruling 98p (“The RFC assessmery
must always consider and address medical source opiniovia&tine v. Commissioner Social
Sec. Admin., 574 F.3d 685, 690 (“an RFC that fails to take into accoualgtimant’s limitations
is defective”). As the ALJ must reassess Plaintiff's RFC on remand, he iIsmstavaluate the
findings at Step 5 to determine if there are jobs existing in significant numiibesnational
economy Plaintiff can perform in light of the RF&e Watson v. Astrue, 2010 WL 4269545, *5
(C.D. Cal. Oct. 22, 2010) (finding the ALJ's RFC determination and hypothetical question
posed to the vocational expert defective when the ALJ did not properly consider a doctor’
findings).

V. Whether the case should be remanded for an award of benefits.

Plaintiff argues this matter should be remanded waithirection to award benefitSee

—~+

Dkt. 13, p. 9. The Court may remand a case “either for additional evidence and findings ar to

award benefits.9molen, 80 F.3d at 129Z5enerally, when the Court reverses an ALJ’s decis

on,
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“the proper course, except in rare circumstances, is to remand to the ageuyitional
investigation or explanationBenecke v. Barnhart, 379 F.3d 587, 595 (9th Cir. 2004)tations
omitted).However, the Ninth Circuit created a “test for determining when eviddémeddsbe
credited and an immediate award of benefits directedpfman v. Apfel, 211 F.3d 1172, 1178
(9th Cir. 2000). Specifically, benefits should be awandbdre:
(1) the ALJ has failed to provide legally sufficient reasons for rejecting [the
claimant’s] evidence, (2) there are no outstanding issues that must be resolveq
before a determination of disability can be made, and (3) it is clear frem t
record that the ALJ wodl be required to find the claimant disabled were such
evidence credited.
Smolen, 80 F.3d 1273 at 129R)cCartey v. Massanari, 298 F.3d 1072, 1076-77 (9th Cir. 2003
The Court has determined, on remand, the ALJ mustakiatethe medical opinion
evidencePlaintiff's symptom testimonyand the RFC and the Court finds issues remain wh
must be resolved concerning Plaintiff’'s functional capabilities andtilisy to performother
jobs existing in significant numbeirs the national economy. Thereforemand for further

administrative proceedings is appropriate.

CONCLUSION

)

).,

ch

Based on the foregoing reasons, the Court hereby finds the ALJ improperly concluded

Plaintiff was not disabled. Accordingly, Defendant’s decision to deny berefésersed and
this matter is remanded for further administrative proceedings in accerdath the findings
contained herein.

Datedthis 2nd day of May, 2017.

o (i

David W. Christel
United States Magistrate Judge
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