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H

vironmental Advocates v. U.S. Department of Commerce et al

THE HONORABLE JOHN C. COUGHENOUH

UNITED STATES DISTRICT COURT
WESTERNDISTRICT OFWASHINGTON

AT SEATTLE
NORTHWEST ENVIRONMENTAL CASE NO.C16-18663CC
ADVOCATES,
ORDER
Plaintiff,
V.

U.S.DEPARTMENT OF COMMERCEet
al.,

Defendans,

WASHINGTON STATE,

Defendantintervenor.

This matter comes before the CourtRIaintiff's motion for partial summary judgment
(Dkt. No. 93-1) and Defendants’ cross-motiongartialsummary judgment (Dkt. No. 1n8
Having thoroughly considered the parties’ briefing and the relevant reher@ourt finds oral
argument unnecessary and herBfBNIES Plaintif's motion and GRANTS Defendantsfoss
motionfor thereasons explaireherein.
l. BACKGROUND

The Court previously articulated background information and summarized the asbo
statutory schemes at issue in this case will not repeat that information her8egDkt. Nos.
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39, 56, 58, 79, 84.) Plaintiff and Defendants hidleel crossmotions for partial summary
judgment (Dkt. Nos. 93-1, 108) solely as to Claims #2 and #3 from Plaintiff's Second Ame
and Supplemental Complaint (Dkt. No. 74 at 28—28)ststent with a stipulated briefing
schedule (Dkt. Nos. 87, 103)lairtiff brings these claim pursuant to the Administrative
Procedure Act (“APA”), 5 U.S.C. § 7C seq. seeking judicial review of agency actions.

Plaintiff alleges that the U.S. Environmental Protection Agency (“EPA”) and the
National Oceanic and Atmospheric Administration (“NOAA”) failed to witlthdquired
amounts from annual graritse agencies make Washington teeduce and manage
Washington’s nonpoint sources of water pollutidd. &t 28-29.) The grants are made pursuar
to Section 319 of the Clean Water Act (“CWA”), 33 U.S.C. § 1329(h)(1), and Section 306
Coastal Zone Management Act (“CZMA”), 16 U.S.C. § 1455(a). NOAA and &#Aequired
to withhold certain amounts fromdke grants if Washington fails to “submit an approvable
[Section 306] program.” 16 U.S.C. 8§ 1455b(c)(3). It is undisputed that NOAA hasfyeltp
approve Washington’s Section 306 prograged generallipkt. No. 108.)

Plaintiff assertshatbecausé&Vashington has not submitted an approvable Section 3@
program NOAA and EPAhavefailed to meet their statutory obligations to withhaldounts
from Washington’'s CWA Section 319 and CZMA Section 306 grants for years beginning 1
later than 2002 and potentially as early as 1996. (Dkt. No. 93-1 at 1 PI&h1)ff asks the
Court to set aside prior grants and compel Defendants to withhold required afrmurftgure
grantsuntil Washington submits an approvable progrdch.qt31.) Defendant contendhat
Plantiff lacks standing to assert Claims #2 andthajtheseclaims are barred by the statute o
limitations, thatAPA review does not apply to the typeagfencyaction at issuen Claims#2
and #3, and thaven ifAPA reviewdoes applythe agenciekave not unreasonably delayed
withholding grant funds. (Dkt. No. 1G& 12—-27.)
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. DISCUSSION

A. Legal Standard

The APA provides for judicial review of agency actioosdny person “adversely
affected or aggrieved” by a ffal agency action for which there is no other adequate remedy
court.” 5. U.S.C. 88 702, 704. Where questions before the Court are purely legal, the Cou
resolve an APA challenge on a motion for summary judgn$s@.Fence Creek Cattle Co. v.
U.S.Forest Sery.602 F.3d 1125, 1131 (9th Cir. 2010). The Court’s role is to determine whd
as a matter of law, evidence in the admintatearecord supports the agency’s decision.
Occidental Eng’g Co. v. I.N.S7/53 F.2d 766, 769 (9th Cir. 1985).

B. Standing

As a threshold matter, the Court must ensure it has subject matter jurisdiction, a ke
component of which is Article Il standingujan v. Defs. of Wildlife504 U.S. 555, 559 (1992)
“Constitutional standing concerns whether the plaintiff's peas stake in the lawsuit is
sufficient to make out a concrete ‘case’ or ‘controversy’ to which thedéepelicial power may
extend under Article 1ll, 8 2.Pershing Park Villas Homeowners Ass’n v. United P. Ins, Zk9
F.3d 895, 899 (9th Cir. 2000). The burden falls on the party asserting stdftakkgnen v.
Guardian Life Ins. Co. of Am511 U.S. 375, 377 (1994). At the summary judgment stage, a
plaintiff cannot rest on “mere allegations [of standing], but must set forth ibpatfor other
evidence specific facts” to support@erlinger v. Amazon.com Inc., Borders Group, ,|B26
F.3d 1253, 1255-56 (9th Cir. 2008). “A plaintiff's basis for standing ‘must affirmativelyaapp
in the record.”Salmon Spawning & Recovery All. v. Gutierre45 F.3d 1220, 1228 n.5 (9th
Cir. 2008) (quotindBender v. Williamsport Area Sch. Djst75 U.S. 534, 546 (1986)).

Defendantgpreviously moved to dismiss on the basis laintiff lacksArticle 111
standing. (Dkt. No. 21 at 36.) The Coddniedthe motion agr findingthat Plaintiff adequately

pled sufficient factshat, if proven, demonstrate standing. (Dkt. No. 39 at 6B8fgndants
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reassertheir standing argumehere(seeDkt. No. 108 at 12), which the Cowrill reconsidet
in light of “the manner and degree of evidence required at th[is] successive stage[] of the
litigation.” Wash. Envtl. Council v. Bellp@32 F.3d 1131, 1139 (9th Cir. 2013).

Generally, to establisArticle 11l standing,Plaintiff must present sufficient evidence to
demonstrate the following: (1) a particularized and concrete injurth&®)sfairly traceable to
the challenged conduct, (B)at islikely to be redressed by a favorable decislanan, 504 U.S.
at560-612 However, this evidentiary burden is reduéedplaintiffs alleginga procedural
injury. Such plaintiffs “must show only that they have a procedural right thatertsedcould
protect their concrete interestsSalmon Spawnind45 F.3dat 1226 (emphasis in original)
(quotingDefenders of Wdllife v. U.S. E.P.A.420 F.3d 946, 957 (9th Cir. 20058gealso
Summers v. Earth Island Insb55 U.S. 488, 496 (2009) (a person “who has been accorded
procedural right to protect his concrete interests can assert that righitwiteeting all the
normal standards for redressability and immediacy.”).

1. Procedural Injury

Plaintiff alleges solely a procedural injuyrfpurposes of Claims #2 and #3eg

generallyDkt. Nos. 93-1, 109.ypecifically,Plaintiff alleges thaNOAA andEPA’s failure to

a

withhold funds from Washington’s CZMA Section 306 and CWA Section 319 grants pursujant to

the Coastal Zone Reauthorization Amendments of 1990 (“CZARA”), 16 U.S.C. § 1455b,

1 Reconsideration is not barred by the law of the case doctrine, as the doctmivissis
absolute bar to reconsideration of matters previously deci&egJenkins v. . of Riverside
398 F.3d 1093, 1094 n.2 (9th Cir. 2005). Notatig, parties’ evidntiary burdens have change
since the Court’s prior ruling. Furtherh& concerns implicated by the issue of standitite
separation of powersd the limitation of this Cours’ power to hearing cases or controversieq
under Article 11l of the Constitutio—trump the prudential goals of preserving judicial econor
and finality.” Public Interest Research Group v. Magnesium Elektron, Ir&3 F.3d 111, 116—
19 (3d Cir. 1997).

2 Defendants concede that, to the extent Plaintiff meets the requirements desooieo
it also meets the requirements for organizational standing. (Dkt. No. 111 at $eeRrjends of
the Earth, Inc. v. Laidlaw Envtl. Servs. In628 U.S. 167, 181 (2000). Therefore, the Court n
not address the issue of organizational standing.
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represents a procedural injurid.j “To establish a procedural ‘injurg fact, [a plaintiff] must
dlege . . . that (1) the [agency] violated certain procedural rules; (2) thleseorotect [a
plaintiff’'s] concrete interests; and (3) it is reasonably probable that #ilertped action will
threaten their concrete interestsSan Luis & Delta-Mendota Water Auth. v. Haugréd8 F.3d
1216, 1232 (9th Cir. 2017) (alterations in original) (quotihglear Info. & Res. Serv. v.
Nuclear Regulatory Comm'd57 F.3d 941, 949 (9th Cir. 20063ke e.g, Friends of Santa
Clara River v. U.S. Army Corps of Enginee887 F.3d 906, 918 (9th Cir. 201@)pplying same
standard)City of Sausalito v. Meill, 386 F.3d 1186, 1197 (9th Cir. 2004) (same).

The Supreme Court first consider@grocediral injury as a basis for standing luujan.
504 U.S. at 572The injury flowed fromthe Endangered Species Aqt'ESA”) citizen-suit
provision, 16 U.S.C. § 1540(qg), as applied to ESA’s section 7(a)(2) interagency consultati
requirementld. Sincethen courts have consider@dvariety ofallegedproceduralnjuriesin the
environmental contexGenerally thoseinjuries resulted from an agency’s failure to meet
procedural requirements designed to infohatagencys latersubstantive determinatioBee,
e.g, Summers555 U.S. at 496-97Tal. ex rel. Imperial Cty. Air Pollution Control Dist. v. U.S
Dept. of the Int.767 F.3d 781, 790 (9th Cir. 201&almon Spawnind45 F.3d at 1225-26;
Citizens for Better Forestry v. U.S. Dept. of Agré41 F.3d 961, 97@&nvtl. Def. Ctr., Inc. v.
U.S. E.P.A.344 F.3d 832, 867 (9th Cir. 2003).

Defendants argue that because NOAA BRA’s withholding requirement does not

inform further action on the part tdfose agencieshe agencieswithholding obligation cannot

be aproceduralequirement(Dkt. Nos. 108 at 13-14, 111 at 5-8.) The Court disagrees. Whi

this case is not dlarchetypal procedural injury” case, where “the same digpresponsible for
the procedural defect andetimjurious final agency action,” this does not preclude a findiag {
the agencieswithholding obligation is procedurdllatl. Parks Conservation Ass’n v. Manson
414 F.3d 1, 5 (D.C. Cir. 2005 ZARA splits responsibilitiebetween state and federal actors
NOAA and EPAare responsible fahe procedural requirements—withholdiggantfunds from
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states who have not yet submitted approvpldgrams 16 U.S.C. 81455b(c)(3), (4)tées are
responsible for the substantireuirements—developing and implemeng approvable
programs to manage nonpoint sources of pollution. 16 U.S.C. 81455b(a)(1); 33 U.S.C.
§ 1329(b)(1).

For example,n Natl. Parks the “ultimate source of injurjwas] two steps removed from
the alleged procedural defect14 F.3d at 5EPA was responsibléor the procedural aet-
determiningwhether groposed power plant would “have an adverse impact” on air quality-—
and a state agency was responsibleifersubstantive aetpermittingthe power planin
accordance witthe Clean Air Act, 42 U.S.C. § 74@t seqld. at 4. Even thougBPA'’s
decision to withdravits adverse impact determinatidid not directly harm thalatl. Parks
plaintiffs’ interests in clean aithe court found that the plaintiffs had a concrete interest in
ensuring EPA reasoned approach to suctiedermination414 F.3d at 5This cases analogous
in thatNOAA and EPA’swithholding obligations arsimilarly removed fronPlaintiff's interest
in theimproved management of nonpoint source pollutiet, like in Natl. Parks thislevel of
attenuation does not transform the agencies’ withholding obligation into a substantive
requirement

However,a finding thatNOAA andEPA's withholding obligation is, indeed,
procedural one does not end the standimglysis.[D]eprivation of a procedural right without
some concrete interest that is affected by the deprivaigoprocedural righih vacue—is
insufficient to create Article Il standingSummers555 U.S. at 49@laintiff must put forth
sufficient evidence to demonstrate tGaARA’s withholding obligationgrotectPlaintiff's
concrete interests and that it is reasonably probable that the agéaities towithhold
threates thosanterestsSan Luis & Delta-Mendota Water Autl848 F.3d at 1232.

The “concrete interest test” requires “a geographic nexus between [a plaintiffjeand
location suffering an environmental impacdtitizens for Better Forestry41 F.3d at 971.
Plaintiff provides uncontroverted evidence satisfying this requirementifiSpktg, Plaintiff
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providesaffidavits from its members demonstrating thencrete interestin the quality of
Washington’s coastal wate§&eeDkt. Nos. 28 at 3, 29 at 4, 30 at 6, 31 at 5, 32 at 3) (descri
membersuseof Washington’s shorelinesid waters for spiritual balance and solace, to recre
beachcomb, fish, crab, gather shellfish, birdwatch vamale watch. Plaintiff also provides
citations to the record and extrecord evidenceshowing that its members’ interests would
benefit from the improved management of nonpoint sources of poll@ssAR* WA319-
002797 (describing the followingedhonstrated harnte Washington'’s shorelines and coastal
waters fromnonpoint sources of water pollutidisediment erosion . . . elevated bacteria leve
in rivers and streams and in coastal nearshore areas . . . contamination and clbslifesiof s
harvest aredy (Dkt. Nos. 92-2 at 14, 92-3 at 6)Jdscribingdemonstrated harms to local
salmamid and non-salmanoigkiority speciefrom nonpoint sources of pollutiznrAR
CZ0011527 describingdemonstrated harms to Southern Resident Killer Whales from nonp
sources of pollution

But a concrete interest is not enougfl]he redress[a]bilityrequirement is not toothles
in procedural injury cases’ . . . [pJrocedural rights ‘can loosen ... the redregsataifig,’ not
eliminate it.”Friends of Santa Clara Rive887 F.3d at 918 (9th Cir. 2018) (quoti&glmon
Spawning 545 F.3d at 1228umners, 555 U.S. at 497Plaintiff mustshowthat it isreasonably
probablethatNOAA and EPA's failure to withholdundsthreates Plaintiff's concretanterests.
Ctr. for Food Safety v. Vilsack36 F.3d 1166, 1171 (9th Cir. 201This is where Plaintiff's
standing argumenails. Plaintiff provides no evidendbat its interests are threatened by the

agencies’ failureo withhold funds. $ee generallpkt. Nos. 93-1, 109.)nstead, Plaintiff relies

3 The Court takes judicial notice of extr@eord evidence Plaintiff presents from agend
websites to the extent it goes to the issue of jurisdicow. Envtl. Def. Ctr. v. Bonneville
Power Admin.117 F.3d 1520, 1527-28 (9th Cir. 1997).

4 References preceded by “AR” are to Batesnbered documents the administrative
record submitted by Defendants in three installmeBese@kt. Nos. 48, 49, 53, 61, 63, 88, 89,
90) (notices of filing administrative record, including amendments).
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on congressional intent as@eculates as twow Washington will respond téOAA andEPA’s
withholding, if mandated by the CourS€eDkt. Nos. 931 at 5-17, 109 at 15-18.)
Congressional intent, without some quantum of evidence, is not suffiseskriends of the
Earth, Inc. v. Laithw Envtl. Services (TOC), In&28 U.S. 167, 185 (200Mjaska Ctr. for
Env. v. Browner20 F.3d 981, 984 (9th Cir. 1994). Nor is “conjecture about the behavior of
parties” See San Luis & Delta-Mendota Water Aug48 F.3d at 1233.

Wherea®dDefendants provide evidence that withholding grant fusdi&ely to increase,
rather than reducearmto Plaintiff’'s concrete interest Defendants point to the actions of
Oregon’s Coastal Management Program once NOAA began withholding 30% of Section 3
grantfunding in 201%after NOAA made a final determination that the state failed to submit
approvable Section 306 prograBeeAR CZ0013614-15. fie state’s Coastal Management
Programeliminated “two-plus positions” anddll planning assistance and tadtal assistance
grants to local governments.” AR CZ0013136chal government’s “capacity to conduct
development reviews and to enforce regulations that protect riparian and weslaundeswas
significantly reducedAR CZ0013138. Plaintiff provides revidence to suggest that a similar
result will not occur inWashington.

Plaintiff has failed to provide sufficient evidence to suppomstsertiorthat NOAA and

EPA's failure to withholdunds from Washington’s CZMA Section 306 and CWA Section 31

grants represents a redressaivticedural injury. Absent another basislamonstratstanding
as to Claims #2 and #3, aRthintiff allegesnone gee generallfpkt. Nos. 93-1, 109),the Court
does not haveubject matter jurisdiction to adjuwatethese claimsAccordingly, he Court will
not reach Defendants’ other contentiongsmmotion forsummaryudgment. $ee generall{pkt.
No. 108 at 20-27.)

1

5 Plaintiff does not assert that it has standing for Claims #2 and #3 based on a supg
rather than a procedural, injursde generallfpkt. Nos. 74, 93-1, 109.)
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[11.  CONCLUSION

For the foregoing reasorBlaintiff's motion for partial summary judgment as to Claim
#2 and #3 (Dkt. No. 93-1) is denied dndfendantstrossmotionfor partial summary judgment
asto Claims#2 and #3 (Dkt. No. 108s GRANTED. The daims are dismissed wibhit
prejudice.

DATED this 12thday d July 2018.

it /
John C. Coughenour
UNITED STATES DISTRICT JUDGE
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