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al v. Carrington Mortgage Services LLC et al

THE HONORABLE JOHN C. COUGHENOUH

UNITED STATES DISTRICT COURT
WESTERNDISTRICT OFWASHINGTON

AT SEATTLE
NIKOLAY KAUTSMAN and OLGA CASE NO.C16-19403CC
KOFANOVA, and each on behalf of
himself/herself, andll others similarly ORDER
situated
Plaintiffs,
2

CARRINGTON MORTGAGE SERVICES
LLC, a Delaware Corporatiget al.,

Defendans.

This matter comes before the Courttba parties’ joint motion for preliminary approva
of the class settlement agreemputsuant to Federal Rule of Civil Procedure 23(e) (Dkt. No.
103). Having thoroughly considered tm®tionand the relevant record, the Court finds oral
argument unnecessary and her€eANTS the motion for the reasoesplained herein.

On November 23, 2019, named Plaintiffs Nikolay Kautsman and Olga Kofanova
executed a settlement agreement with Defendants Carrington Mortgage SemiCesrargton
Home Solutions L.P. (collectively, “the Parties”). For purposes of this order, thié terms and
definitions set forth in that settlement agreement shall apply herein. Havingedwiee
settlement agreement and considered the parties’ original aadeersubmissions in support @

preliminary approval of the settlemettie Court now FINDS and ORDERS as follows:
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. CERTIFICATION OF SETTLEMENT CLASS
A. The Expanded Settlement Class

1. The agreemerdettles alreleased claims, as defined therein, that have treen
could have been brought in this putative class actionaghsemenprovides for a nationwide
class settlement dfe released claims concerning certain activities occurring prior to final
disposition of subject properties, which are the subject sfidwsuit.

2. On or about August 25, 2017, themed plaintiffanoved for class certification.
(Dkt. No. 34). The Court certified a classtime lawsuit inNovember 2018, defining the class a

follows:

“All persons (a) who own(ed) real property in Washing&tate
subject to a deed of trust or mortgage serviced or held by Carrington
Mortgage Services, LLC (*CMS”), and (b) who, within the
applicable statute of limitations, had their property entered and
rekeyed by CMS and/or its agents, prior to CMS completing
foreclosure of the property.”

(Dkt. No. 89).
3. The parties have jointly requested the Court expand this certified class for
purposes of settlement. This proposed settlement class would include those who mayl fzaV

final disposition other than foreclosure. accordingly, the settlement clagsisddas follows:

All persons who own or owned real property in the state of
Washington subject to a deed of trust or mortgage serviced or held
by CMS who within the applicable statute of limitations, had their
property entered and rekeyed by CMS prior to CMS completing
Final Disposition of the property. For the purposes of this definition,
Final Disposition incldes foreclosure as well as other disposition
events regarding the property, including deed in lieu, short sale, paid
in full, or charge off.

4, The Court hereby finds that this change is reasonable, fair, and adequate to
needs of the parties and the settlement class. Specificallyrdbesed settlement class would
expand the available number of individuals who stand to benefit under the terms of the

settlement agreemers noted by the parties, some loans in default result in foreclosure, b
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all do. Instead, other defaulted loans are ultimately resolved via other means, indliogdmg t
identified within this expanded class definition.

B. Findings Regar ding the Settlement Class
The Court finds as follows:

1. Defendants have determined the size of thiese¢nt class through their record
and have identified 620 such settlement class members.

2. There are questions of law and faommon to all members of the settlement
class including whether the members of the settlement@as®r owned real propergubject
to a deed of trust serviced by Defendants or their agents, whether this propeetyterad
and/or rekeyed by Defendants, and whether Defendant§omelosure actions regarding thes
properties were in violation of law.

3. The namedPlaintiffs’ claims are typical of the settlement claBsenamed
Plaintiffs are members of the settlement ckass allege that they have been harmed by the s
conduct of Defendants as other members osétéement lass. Their claims are not in coofl
with or antagonistic to the claims of thettlement class as a whole. TtamedPlaintiffs’ claims
and those of othegettlement class memberse based upon corresponding theories.

4. Thesettlement class esscertainable. The unnamed members of thikesent
class have in commadhat they each were identified by Defendants’ records as someone w
met the expandeskttiement class definiticas set out above.

5. The named Plaintiffs can fairly, fully, and adequately protect the intexetiie
settlementlass Classcounsel is experienced in prosecuting complex &assn litigation, and
thenamed plaintiffs and class counsel have no interest that conflicts with, oreathdise
interests of the settlement cla3e Court had previously appointdse class counsel and
these named plaintiffs to represent the interests of the original class ioritsgptification

order.
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6. Questions of law and fact common to all memizéithe settlement class
predominate over any questions affecting only individual members for settlparposes.

C. Certification of Settlement Class and Appointment of Class Counsel

1. For the reasons above, the Court hel@éBRTIFIESthe followingsettlement

class for settlement purpes only:

All persons who own or owned real propeity the state of
Washington subject to a deed of trust or mortgage serviced or held
by CMS who within the applicable statute of limitations, had their
property entered and rekeyed by CMS prior to CMS completing
Final Disposition of the property. For the purposes of this definition,
Final Disposition includes foreclosure as well as other disposition
events regarding the property, including deed in lieu, short sale, paid
in full, or charge off.

2. The Court herebAPPOINTSRoger Davidheiseof FRIEDMAN RUBIN PLLC,
Harish Bharti oBHARTI LAw GRouP, PLLC, and Jason E. Anderson of theWd. OFFICE OF
JAsoN E. ANDERSONas counsel for theettlement clas€Class Counsel”).

3. If for any reason theettlement agreement ultimatelges not become effective,

theparties nay request that thigder certifyinga settlement class be vacated and that the parties

be returned to their respective positions in this lawsuit as those positiond existediately
before the parties executed the settlement agreeiettiting stated in theettlement agreemen
or in this order shall be deemed an admission or waiver of any kind by any of tas pattsed
as evidence against, or over the objection of, any of the parties for any purposeatitim or
in any other action or proceeding of any kind.
. PRELIMINARY APPROVAL OF THE TERMSOF THE SETTLEMENT

1. Defendants have at all times disputed, and continue to disautesdPlaintiffs’
allegations in this lawsuit, deny any liability for any of the claihzt have or could have been
alleged by Plaintiff or other members of the settlement class

2. Thesettlement agreemerdgquires Defendants to provide specifssttlement
award to each participating settlement class member, as defined and set fortrettigheest
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agreement. Specifically, easbttlement class member who has not timely opted out of the
settlement shall be paid via a settlement award to each participatiegisettclass member.
Participating settlement class members will each be eligible ffoo eata share of the damages
fund. Thispro rata share will be determined by a percentage of property value times numbgq
days from rekey to final disposition, witla cap, with the goal that the average award will ran
between approximately $1,600.00-$2,200.00.

3. Defendants have already identified all settlement class members and, thexef
settlement class member will be required to prove their eligibilitydeive the benefits of the
settlement agement.

4. On a preliminary basis, therefore, taking into account (1) the defensegdbser
Defendants; (2) the risks to teettlement class membehat Defendants would successfully
defend against claims arising out of the facts and legal theories pleadedatetiasghis case,
whether litigated by members of the settlement class themselves or on their belkits a
action; and (3) the length of time that would be required for members of the settass or
any group of members of the settlement class, to obtain final judgment through one tniatso
and appeals, the settlement appears fair, reasonable, and addguateer, thegarties have
reached the settlement after litigating the claims afehdes raised in this, both formal and
informal discovery conductdaly the Plaintiff,class counsehnd Defendants, and an arm’s-
length negotiation that included a full-day mediation session and subsequent roegotiadr all
these reasons, tisettlemat falls within the appropriate range of possible approval and doeq
appear in any way to be the product of collusion.

5. Accordingly, itis herebyORDEREDthat the settlement agreement and
corresponding settlement are hereby preliminarily approved.

I

I

I
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1. APPROVAL OF THE CLASSNOTICE, PLANSFOR ITSDISTRIBUTION, AND
RESPONSIBILITIESFOR THE SETTLEMENT ADMINISTRATOR AND THE
PARTIES

1. As provided for in theettlement agreement, the parties have submitted (i) a form

of class notice, including a request for exclusion form, and frequently asked quastions
answerg“Notice”), to be mailed andmailed to settlement class members; (ii) a plan for
distributing the notice; (iii) a plan for establishing a settlement website, which ghiida the
notice and other information and documents that the parties jointly agree to posticoniter
nature of the case and the status of the settlement, including a copy of clas§ctees
application, a complete copy of the settlement agreement, and redederg othe Court.

2. The proposed plan for distributing and publishilng notice and settlement
website appears reasonably likely to notify members of the settlementfdiassettlement
The proposed plan for publishing thetice on the settlement website dadmailing the notice
to settlement class members is &aid reasonable. The proposed plan satisfies the notice
requirements of Federal Rule of Civil Procedure 23(e) and all applicatdead laws.

3. Thenotice and settlement website will fairly, accetgt and reasonably inform
members of the settlement class of (1) appropriate information about the ofatis litigation
and the essential terms of the settlement agreement; (2) appropriateatidoraibout how to
obtain additional information regang this matter and the settlement agreement; and
(3) appropriate information about, and means for, objecting to or excluding themselveth&o
settlement, if they wish to d@sThenotice and settlement website also fairly and adequately
inform membes of the settlement class that if they do not comply with the specified proced
and deadline for excluding themselves from the settlement, they will be bpuine fettlement
and lose any opportunity to bring any of the released claims against teeteparties. The
agreement settles all released claiassdefined therein, that have been or could have been
brought in this class action.

I
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4, The Court, having reviewed the proposed notice and the proposed plan for
distributing and disseminating each of them, finds and concludes that the proposed plan f
distributing and disseminating each of them will provide the best notice praetiwader the
circumstances and satisfiak requirements of federahd Washington laws and due process.

5. Accordingly, the Court hereby ORDERS that the proposed nogice
APPROVED. Prompy following the entry of this aler, theparties and settlement administrat
shall prepare final versions of thetite.

6. Further, it is ORDERED thahe parties and class administrator shall follow thg

following timeline with respect to the plan of notice in preparation for the fpyaioaal hearing.

Settlement Administrator Sends Notice| Within 30 Days Following Entry of
and SettlementVebsite goes live Preliminary Approval Order
(“Settlement Notice Date”)
Parties file Declaration of Settlement | Within 45 Days Following Entry of
Administrator of Compliance with Notice Preliminary Approval Qater
Requirement
Motion for Award of Attorneys’ Fees an({ Within 55 Days Following Entry of
Expenses and Service Awards to Preliminary Approval Order
Plaintiffs
Last day for Settlement Class Memberg April 2, 2020
Object to Settlement Agreement or
Request Exclusion

Motion for Final Approval Order and Within 120 Days Following Entry of

Response to Objections Preliminary Approval Order
Final Approval Hearing June 2, 2020 at 9:00 a’n.
7. Thesettlement administrator shall perform the following functiorascicordance

with the settlement agreemetttis order, and subsequent orders that might be entered by th

Court in this case:

! Pursuant to 28 U.S.C. § 1715(d), this date must be at least 90 days following the distribu
notice of the proposed settlement to the Attorney General of the United States and the
appropriate state official.
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a. Establish, pursuant to the timeline set out abassttlement website tha
enables settlement class members to: (a) read the notice, class counsel’'sdagappli
settlement agreement, relevant pleadings related to the settlement, and retlararafdahe
court; and (b) complete, review, and subanrequest for exclusiomnline.

b. Send or cause to be sent, by fickiss United Statesail, pursuant to the
timeline set out above, tldass notice to every settlement class menileesettlement
administrator will forward settlement notices that atarreed by the U.S. Postal Service with §
forwarding address.

C. Process requests for exclusion from seélement

d. Process objections to tkettlement

V. PROCEDURESFOR FINAL APPROVAL OF THE SETTLEMENT

A. Final Approval Hearing
The Court hereby schedules for June 2, 2020 at 9:0(adinal approval hearing at the

United States Courthouse, 700 Stewart Street, Courtroom 15206, Seattle, Washington, 99
determine whether theettlemenshould receive final approval. At that time, the Court will alg
consicer any motion that might be maldg class counsel for an award of attorneys’ fees and
reimbursement of litigation expenses, and any requeatdervice award to Plaintiff, all in

accordance with the termsthie settlement agreement

B. Deadline for Members of the Settlement Classto Request Exclusion from the
Settlement

The deadline for members thfe settlement class to request exclusion from the settle
class shall bépril 2, 2020. Members of the settlement class who wish to be excluded from
settlement must mail or submit online theiquests for exclusion no later than that date. Any

exclusion that is sent via firstass United States Mail must be postmarked by that date.

C. Procedurefor Objecting to Mattersto Be Heard at the Final Approval
Hearing

Any objections to certification of theettlement class, the designation of namkdntiffs
ORDER
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as representatives tife settlement clasthe service award requested by Plaintiff, the
appointmentf class counsel, the settlement, the settlement agreemnéné amount of fees an
expenses that class counsel might request at the final approval hearinge mastdm writing
and submitted bypril 2, 2020 Any objection that is sent via firstass United Statewail must
be postmarked by that date.

Any member of thesettlement class or his or her counsel may appear at the final ap
hearing and present an objection to the certification of the settlement classigmaton of the
class representative, the appointment of class counsel, the setfldraesettlement agreement
or the amount of attorney’s fees, expenses, and/or service awards requegteghrasent any
other remarks, without submitting written objections or providing advance notice oeantmt
appear or request to be heard at the final approval hedhiegCourt will consider all written

and oralobjections submitted by any settlement class members

V. ABSENCE OF ANY ADMISSION AND DENIAL OF ANY WRONGFUL ACT OR
OMISSION AND OF ANY LIABILITY

The parties entered into the settlemagreement solely for the purpose of compromis
and settling disputed claimBefendants have at all times denied, and continue to deny, any|
wrongful act or omission alleged bpgpmedPlaintiffs, and any liability of any sort to Plaintiff or
any member of theettlement kass. Nothing contained the settlement agreement, in the
documents relating to the settlement agreement, or in this order shall be chrostameed, or
offered as an admission by the parties, or by any member of the settlemgrockasy purpose
in any judicial or administrative action or proceeding, whether irolkain equity.

VI. CONCLUSION

For the foregoing reasorthe parties’ joint motion for preliminary approval of the clas
settlement agreement (Dkt. No. 1@8)JGRANTED.

1

1
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ORDER

DATED this 6th day of January 2020.
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John C. Coughenour
UNITED STATES DISTRICT JUDGE
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