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al v. Carrington Mortgage Services LLC et al

THE HONORABLE JOHN C. COUGHENOUH

UNITED STATES DISTRICT COURT
WESTERNDISTRICT OFWASHINGTON

AT SEATTLE
NIKOLAY KAUTSMAN , et al, CASE NO.C16-19403CC
Plaintiffs, ORDER

V.

CARRINGTON MORTGAGE SERVICES,
LLC, et al,

Defendans.

This mattercomes before the Court on Plaintiffs’ motion for class certification (Dkt. |
72), motion for extension of time to file a motion for class certification (Dkt. No. 78), and
motion to amend their complaint (Dkt. No. 73). Having thoroughly considered the parties’
briefing and the relevant record, the Court finds oral argument unnecessaryend®RANTS
the motion for the reasons explained herein.
l. BACKGROUND

The facts of this case have baktailed in prior ordersSgeDkt. Nos. 54, 68.) The
Court previously dismissed aif Plaintiffs’ claims except the claim alleging that Defendants’
rekeying and witerization practices violat&/ashington’s Consumer Protection Act (“CPA").

(Id. at 9.) Plaintiffs now move for class certification on their CPA clgbkt. No. 72.}

! Plaintiffs also move to amend their complaint so that it is more compliant with the Court’y
previous order dismissing some of Plaintiffs’ claims and to fix proofreadingsefgeeDkt. No.
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Plaintiffs seek to certify a class of all persons (a) who own(ed) realrpraope
Washington State subject to a deed of trust or mortgage serviced or held by CM$;veimal,
within the applicable statute of limitations, had their property entered by @WfSrats agents
for the purposef changing the locks on the property, prior to CMS completing a foreclosur
the property. $eeDkt. No. 83 at 3.) Plaintiffs m@vto be appointed as class representatives 4
to have their counsalppointed as class coung@eeDkt. No. 72 at 2.) Defendants oppadass
certification. (Dkt. No. 74.)

. DISCUSSION

A. Timeliness of Plaintiffs’ Motion

Local Civil Rule 23(i)(3) requirethat a plaintiff move for class certification within 180
days of filing a class action compia W.D. Wash. Local Civ. R. 23(i)(3However, the 180-
day period may be extended on motion for good cddsBlaintiffs filed their motion for class
certification (Dkt. No. 72) 252 days after filing the operative complaint (Dkt. No. 60). Plaint
arguethat there is good cause for extending the deadline be&iségffs’ counsel have had to
deal with personal, timeonsuming circumstances and because coomseterpreted Local
Civil Rule 23(i)(3). (Dkt. Nos. 78, 86, 88)efendants argue that, because the deadline laps¢
without Plaintiffs seeking an extension, the Court should apply an excusable stgidetrd.
(Dkt. No. 84 at 2.) Defendants also argue that, even if a good cause standard applissdhe
good cause here because Plaintiffs’ operative motion for class cedificsatia copy of their
original class certification motion with a curserand deficient—effort to scrub the motion of
references to claims or proposed classes that the Court dismissed from the case.” (Dkt.tN¢
9.) Defendants argue that these changes did not require the two months that Rteoktiffs

beyond the 18@ay deadline.ld.)

73.) Defendants do not oppose Plaintiffs’ motion, except textent that it restarts the clock
within which Plaintiffs must move to certify the class under Local Civil Rule(@3( (Dkt. No.
85.) Plaintiffs’ motion (Dkt. No. 73) is GRANTED.
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While Defendants’ arguments are reaable Plaintiffs have shown good cauee their
delay Moreoverthe Court finds that denying Plaintiféass certificatioron timeliness grounds
would be a disproportionate penalty. Finding good caRiséntiffs’ motion to extend the
deadline to filea motion for class certification (Dkt. No. 718)GRANTED.

B. Legal Standard for Class Certification

A party seeking to litigate a claim as a class representative must affirmatively thatis
requirements of Federal Rule of Civil Procedure 23(a) ancetiigrements of at least one of th
categories under Rule 23(hyalMart Stores, Inc. v. Duke564 U.S. 338, 345 (20119¢e
Mazza v. Am. Honda Motor C&66 F.3d 581, 588 (9th Cir. 2012). In determining whether t
plaintiffs carry theirburden, the Court must conduct a “rigorous analy§deri.Tel. Co. of the
Sw. v. Falcon457 U.S. 147, 161 (1982). The Court must consider the merits of the class
members’ substantive claim when the merits overlap with class certification. iSeeEéis v.
Costco Whigsale Corp.657 F.3d 970, 981 (9th Cir. 2011). The ultimate decision to certify
class is within the Court’s discretioBeeVinole v. Countrywide Home Loans, In671 F.3d
935, 944 (9th Cir. 2009).

C. Rule 23(a) Requirements

Rule 23(a) statethat one or more members of a class may sue as a representative
plaintiff only if (1) the class is so numerous that joinder is impracticable; (8 #ie common
guestions of law or fact to the class; (3) the claims or defenses of repligegradies are
typical of those of the class; and (4) the representatives will fairly aglately protect the
interests of the absent class membiéesl. R. Civ. P23(a);Mazza 666 F.3d at 588 (“Rule 23(a
requires that plaintiffs demonstrateamerosity, commortidy, typicality and adequacy of
representatiom order to maintain a class actign.

1. Numerosity

Rule 23(a)’s first requirement is satisfied when the proposed class isesffici
numerous to make joinder of all members impracticable. Fed. R. Civ(&(1)3A numerosity
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determinatiorrequires arexamination of the specific facts of each case, tho[iph §eneral,
courts find the numerosity requirement satisfied when a class includestat®demembers.”
Rannis v. Recchj&880 F. App’x 646, 651 (9th Cir. 201®eealso Troy v. Kehe Foodistribs.,
Inc., 276 F.R.D. 642, 652 (W.D. Wash. 2011) (certifying a class of 43 to 54 menitiam)iffs
assert that there are 124 class memi{Big. No. 74 at 12.pefendantslo not challenge this
assertion or argue that Plaintiffs have failed to establish numer&sty generallfpkt. No. 74.)
Because of the relatively small size of each individual's claim and the reldavgé/amount of
class membershé Court finds joinder of 124 individual plaintiffs to be impracticable.
Therefore, Plaintiffs have established that numerosity is satisfied.

2. Commonality

Under Rule 23(a)(2)’'s commonality requirement, the plaintiffs must deman#tedtthe
“class members’ claims ‘depemghon a common contention’ such that ‘determination of its ti
or falsity will resolve an issue that is central to the validity of each claonerstroke.”Mazza
666 F.3d at 588 (quotingukes 564 U.S. at 350). The key inquiry is not whether thenpifés
have raised common questions, but whether “¢f@sgment will ‘generate comma@mswersapt
to drive the resolution of the litigation.Abdullah v. U.S. Sec. Assocs., Jn81 F.3d 952, 957
(9th Cir. 2013) (quotindpukes 564 U.S. at 350). Every question of law or fact need not be
common to the clastd. Rather, all Rule 23(a)(2) requires is “a singjignificantquestion of law
or fact.”1d. Ultimately, the existence of “shared legal issues with divergent factual pesdisat
sufficient, as is a common core of salient facts coupled with disparate legdiesmweéhin the
class.”Hanlon v. Chrysler Corp150 F.3d 1011, 1019 (9th Cir. 1998).

Here, Plaintiffs support commonality for the class through their relianeerecent
Washington Supreme Court case which held that provisions permitting pre-foreeosyre
conflict with Washington law because such acts amount téopeetosure dispossessidbee
Jordan v. Nationstar Mortgage, LL.G74 P.3d 1195 (Wash. 2016); (Dkt. No. 72 at E3ch
class member’s claim depends upon the identical factugbéilbe that, pre-foreclosurtheir
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property was entered and rekeyayl Defendants, resulting in dispossession, uddedan This
factual predicate gives rise to the dispositive legal questiometh&r Defendantsekeying

practices are an “unfair practice” under the CPA. Whether a class member waekuialied

from the property, abandoned the property, or had notice of Defendants’ entry is of naampor

determiningwhether Defendantgre-foreclosurerekeyingpractices aloneare an “unfair

practice” under the CPARlaintiffs have established commonaligdause theclaims share

some factual predicate and can be resolved through the same dispositive question ofrlaw unde

Jordan
3. Typicality
Plaintiffs must next show that their claims are typical of the ckess$. R. Civ. P.
23(a)(3). “The test of typicality ‘is whether other members have the sa similar injury,
whether the action is based on conduct which is not unique to the named plaintiffs, and wh
other class members have been injured by the same cowmadoict.” Ellis, 657 F.3d at 984
(quotingHanon v. Dataproducts Cor®76 F.2d 497, 508 (9th Cir. 1992)). The commonality

and typicality inquiries “tend to merga@hdboth serve as “guideposts for determining whethg

under the particular circumstanfgsnaintenance of a class action is economical and whether

the named plaintiff's claim and the class claims are so interrelated that tlestst#rthe class
members willbe fairly and adequately protected in their absérigekes 564 U.S. at 349 n.5.
Ultimately, representative class claims are tygiddéley are “reasonably eextensive with thosg
of absent class members; they need not be substantially idertdaaldn, 150 F.3d at 1020.

The Court agrees with Plaintiffs that their claims are typical of the clasKaddtsman
and Ms. Kofanova own real property in Washington State that is subject to a Deed of Trug
serviced by Defendant@Dkt. No. 731 at 5-8.) Prior to foreclosure, Defendants entered and
rekeyedMr. Kautsman and Ms. Kofano\sgproperty (Id. at 9.) These are the characteristics of
the defined classSee infraPartll.E. Although the amount of harm sufferedhy vary between
class membershe naturef the harm is the same. Therefore, for many of the same reasong
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Plaintiffs established commonality, Plaintiffs have established that the nameidfBlare
typical of the proposed class.

4. Adequacy of Representation

To determine whether the representative parties will adequately represent thelass,
Court must examine whether the named plaintiffs and their counsel (1) have dityscohf
interest with other class members and (2) will prosecute the action viyooousehalf of the
classEllis, 657 F.3d at 983/ith regard to the first prong, Plaintiffs assert that the named
Plaintiffs have aligned interedt&cause, like all other members of the class, the named Plai
were injured when Defendants aketly entered and rekeydueir property prior to foreclosure,
and that they have shown this interest by participating substantially in this litig&emsbkt.
No. 72 at 14.) Defendants do not disptiiat the named Plaintiffs hagefficiently aligned
interests. Instead, Defendantgwue that Plaintiffs’ counsel havkailed to prove that they will
vigorously prosecute the action. (Dkt. No. 74 at 11-13.)

Defendants argue that Plaintiffs’ counsel (1) filed their class certificatmion more
than two months past the deadline (which was nearly verbatim to an éktlenotion); (2)
assert that they have been unable to proceed further with discovery, when thay inabitieen
due to Plaintiffs’ lack of communication with Defendants or failure to prosecutectiosm, and
(3) have failed to make any progress on developing a damages model to suppedtlesirfor
class certification.Ifl.) Plaintiffs assert that one of their attorneys, Mr. Bharti, has had to de
with significant personal issues, which has caused a delay in the prosecutierct#gbiaction.
(Dkt. Nos. 80, 80-1, 80-2, 83 at 7.) Plaintiffs assert their counsel is adequate becausatmr.
has substantial experience in litigating class actions and Mr. Andersbardied numerous
consumer civil actions. (Dkt. No. 72 at 14.)

In consideringclass couns& adequacy, “the court should consider the work counsel
done in identifying or investigating potential clanm the action; counsel’experience in
handling class actions and other céexpcases; the pes of claims at issue; counsel’
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knowledge of applicable law; and the resources counsel will commit to eapresthe class.”
Darrington v. Assessment Recovery of Wa&bil3 WL 12107633, slip op. at 5 (W.D. Wash.
2013) (citing Fed. R. Civ. P. 23(g)). “[T]he zeal and competence of the counsel and party
wish to prosecute the action” is one of the factors the Court considers in assesguagrpof
representatiorf-endler v. Westgate-Cal. Corfm27 F.2d 1168, 1170 (9th Cir. 1975).

It is not lost on the Court that Plaintiffs’ counsel haseently been delayed in litigating
this caseHowever, Plaintiffs’ counsel have historically prosecuted this casewgor.
Plaintiffs have fied many amended complaintiefended against several motions to dismiss,
previously filed a motiofor class certification and a motion for reconsiderat{@kt. Nos. 19,
27,34, 44, 47, 55, 60, 66.) Plaintiffs’ counsel informed the Court that the reason for their r
lack of prosecutorial vigor was due to unusual personal problems faced by Mr. Bhartithat
he and Mr. Anderson had to deal with. (Dkt. No. 80.) Moreover, Plaintiffs’ counsel have
experience in class action litigation and consumer protetitigation and are qualifieth
prosecute this cas@kt. No. 72 at 14.) Therefore, the Court finds that the named Plaintiffs
Plaintiffs’ counsel will adequately represent the class.

D. Rule 23(b) Requirements

In addition to meeting the Rule 23(a) requirements, a proposed class actionsmiost al

maintainable under Rule 23(b)(1), (b)(2), or (b)(B)kes 564 U.S. at 34Plaintiffs seek
certification of the class under Rule 23(b)(He€Dkt. No. 72 at 14.7 class action may be
maintained under Rule 23(b)(3) when “the court finds that questions of law or facobodimm
the members of the class predominate over any questions affecting only indivetabers, and
that a class action is superior to other available methods for fairly anemettfjcadjudicating the
controversy.” Fed. R. Civ. R3(b)(3);see Amchem Prods., Inc. v. Wind$#21 U.S. 591, 615—
16 (1997) éxplaining thaRule 23(b)(3) requireatwo-part analysis of “predominance” and
“superiority”). Ultimately, certification under Rule 23(b)(3) is approf@iavhenever the actual
interests of the parties can be served best by settling their differencesgleastion.”"Hanlon
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150 F.3d at 1023.
1. Predominance

The predominance inquiry under Rule 23(b)(3) “tests whether proposed classes ar
sufficiently cohesive to warrant adjudicat byrepresentation. Amchem521 U.S. at 623This
inquiry presumes the existence of common factual or legal issues required ured2B @ik
“‘commonality” element, focusing instead “on the relationship between the corand
individual issues.Hanlon, 150 F.3d at 102Z&ee Comcast Corp. v. Behrem®9 U.S. 27, 34
(2013) (‘Rule 23(b)(3)'spredominance criterion is even more demanding than Rule23(a).
“When common questions present a significant aspect of the case and they calvéé fesall
members of the class asingle adjudication, thereakear justification for handling the dispute
on a representative rather than on an individual basenton 150 F.3d at 1024r(ternal
guotation omitted).

As discussed above, whether Defendants are liable for a CPA violation because th

entered and rekeyadlass members’ propertgrior to foreclosure proceedings, is a common

A4

inquiry. Common issues predominate on establishing all five of the elements of a CPA violation.

In proving a CPA claim, a plaintiff must prove that the defendant (1) engaged in amounfair
deceptive act or practice that (2) occurred in trade or commerce, (3) had a pgal#st impact,
and (4) caused (5) injury to the plaintiff in his or her business or proptatgman Ridg
Training Stables, Inc. v. Safeco Title Ins. ,Gd.9 P.2d 531, 533 (Wash. 1986).

With regard to the first two elements, Plaintiffs allege that Defendaragoreclosure
rekeyingactivitiesare an unfair practice occurring in trade or commerce, ulotdan (See
Dkt. No. 72 at 16.These elements are uniform among class members. The third eis@alsat
uniform among clas members-one result of successful class action litigation on this subjec
would be to show that Defendants’ pre-foreclosure rekeaativitieshave a public interest
impact because they affect many peoplee fifth elements uniform among class members
because, under the CP#gjury is distinguished from damages. No monetary damages neeq
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proven so long as there is some injury to property or busirtéss.Sorrel v. Eagle Healthcare,
Inc., 38 P.3d 1024, 1028 (Wash. Ct. App. 2002). Plaintiffs allege a common ithjaty:
Defendants’ entry and rekeying dispossessed them of their propextg. all class members
wereallegedlysubject to Defendants’ practidie fact of injury is uniform among class
members. Finally, the fourtlements uniform among class members because all class
members were necessatilispossesseathenDefendants entered anekeyed prior to
foreclosure The ability to adjudicate atlf theelements of Plaintiffs’ claim in a class action
demonstrates that the common factual and legal issues overwhelmingly predominat
Defendants claim that individualized inquiries predominate over commonal8ss. (
Dkt. No. 74 at 16—22.) Howeveheindividualized inquiriegshatDefendants highlight are really
issues of measuring the cost of dispossession. Some of these individualized imophirges
whethera property owner was entirely excluded and for how long; whether a property own
was provided notice and thus, had time to make some arrangements to avoid cogtetlaeda
property owner suffered property damagevas charged a rekeying fee, as a result of
Defendants’ prdoreclosuraekeyng. All of those issues go to the amount of monetary damg

individual class members suffered as a result of Defendants’ conduct.

In the Ninth Grcuit, “[tlhe amount of damages is invariably an individual question angd

does not defeat class actimaatment.Leyva v. Medhe Indus.Inc, 716 F.3d 510, 514 (9th Cir.

2013)(alteration in original) (citingdlackie v. Barrack524 F.2d 891, 905 (9th Cir. 19758ge
also Yokoyama. Midland Nat'l Life Ins. C9.594 F.3d 1087, 108®th Cir. 2010). It istrue that
it is a “clear legal misstep” for the Court to fail to distinguish betweeart@untof damages
and thefact of injuryneeded to support a clai®ee Torres. Mercer Canyons Inc835 F.3d
1125, 1135 (9th Cir. 2016). But as noted above, Pttsrgilege that all of the class members |
this class have suffered the same injuryact—dispossessiomhe cost of that dispossession
(influenced by various factors, including exclusion, abandonment, notice, propertyejamd
rekeying feesjs an ndividualized inquiry and will turn on the individualized cinestances of
ORDER
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each class member. The cobtle injury of dispossession canmi#feat class action
certification.See Leyvar16 F.3d at 514. Therefore, Defendants’ alleged liability, undez Fi#e

andJordan predominates over the individualized inquiry of the amoudtaiages.

2. Superiority

Rule 23(b)(3yequiresthat the Courtind that a “class action is superior to other available

methods for fairly and efficiently adjudicating the controyérg&ed. R. Civ. P. 23(b)(3). When
undertaking this inquiry, the Court considers (1) the interest of individuals whigicldss in
controlling their own litigation; (2) the extent and nature of any pending litigatiommenced
by or against the class ialving the same issues; (3) the convenience and desirability of
concentrating the litigation in a particular forum; and (4) the managealitity @lass action.
SeeFed. R. Civ. P23(b)(3)(AHD); Zinzer v. Accufix Research Indnhc.,, 253 F.3d 1180, 1190
92 (9th Cir. 2001). Consideration of these factors must “focus on the efficiency and econo
elements of the class action so that cases allowed under subdivision (b)(3)athdhoan be
adjudicated most profitably on a representative bagiaZer, 253 F.3d at 1190.

Here, a class action is superior to other available methods of adjuditeticlgss
members’ claims. “Where damages suffered by each putative class member areridhiarg
first factor “weighdgn favor ofcertifying a class@ion.” Id. Each putative class member here
suffered a relatively small financial loss, if there was any calculable monegargtiall. This
makes it unlikely that class members will pursue their individual claims. Furtherlasssis
necessarily a aks of individuals with limited means, which makkss members even less
likely to pursue their individual claims.

Although Plaintiffs will indeed need to propose a workable plan to calculate the am
of damages suffered by each individual class mentherCourt is not persuaded by Defendar
“individualized inquiry” arguments regarding the nageability of this class actioitherefore,
Plaintiffs have established that class action litigation is superior to other mefraxtjadicating
this controversy. Accordingly, Plaintiffs’ class will be certified undereRa8(b)(3).
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E. Class Overbreadth
Defendants correctly argue that Plaintiffs’ initially proposed élassverbroad.
Plaintiffs’ initially proposed claseeflects theories of liability that tHéourt has already

dismissed. $eeDkt. No. 68.) In response, Plaintiffs propose another overbroad and imprec

class and statehat if the Court decides that the class definition is inadequate, “it may modify

the class definitions as appropriateéSe€Dkt. No. 83 at 3.)

The Court concludethat the clas definition is overbroadnd will narrow it to comply

with Rule 23.SeeBooth v. Appstack, Inc2015 WL 1466247, slip op. at 16 (W.D. Wash. 2015

(citing Nat’l Fed’n of the Blind v. Target Corp2007 WL 1223755, slip op. at 3—4 (N.D. Cal.

2007)) (recognizing that a district court has discretion to madifgiss definition)Defining a

2 In their motion for class certification (Dkt. No. 72), Plaintiffs define class as:

“All borrowers with loans serviced by Carrington Mortgage Services al groperties location
[sic] in the State of Washington who:

(a) Own or owned real property in Washington State subject to a deed of trust or
mortgage serviced or held by Carrington Mortgage Services LLC; and

(b) Within the applicable statute of limitatiosif], were deemed by Carrington Mortga
Services LLC and/or its agents to have quit, vacated, or otherwise “abandoned”
Property, and

0] Which property was entered upon Ggrrington Mortgage Services LLC
and/or its agents for the purpose of changing the locks on the property,
entering into improvements on the property, winterizing the property, or

posting notice upon the property regarding abandonment or winterization;

and/or

(i) Who were charged by Carrington Mortgage Services LLC for fees relatin
property inspections, lock changes, and subsequesdlksal “preservation”
services upon the property by Carrington Mortgage Services LLC and/or
agents.”

3 Plaintiffs definethe new class as:

“Putative Class of Classif]. The members of the relevant class include all persons: (a) wh
own or owned real property in Washington State subject to a deed of trust or mortymgel se
or held by CMS; and (b) who, within the applitabtatute of limitations was enteresid by
CMS and/or its agents for the purpose of changing the locks on the property prior to CMS
completing a foreclosure of the property.”
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class as those property owners who had their property entered “for theguofpohanging the
locks is both impossible to quantify and likely inclusive of property owners who were not

ultimately dispossesseBor that reasonhé class isnodified andcertified as follows:

All persons (a) who own(ed) real property in Washington State subject to a deed
of trust ormortgage serviced or held by Carrington Mortgage Services LLC
(“CMS”); and (b) who, within the applicable statute of limitations, had their
property entered and rekeyed by CMS and/or its agents, prior to CMS completing
a foreclosure of the property

1. CONCLUSION

For the foregoing reasons, Plaintiffadtiors for class certification (Dkt. No. 72), to
amend their complaint (Dkt. No. 73), and for an extension of time to file a clagsaison
motion (Dkt. No. 78) are GRANTED.

DATED this 27th day of November 2018.

~ /
John C. Coughenour
UNITED STATES DISTRICT JUDGE
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