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THE HONORABLE JOHN C. COUGHENOUH

UNITED STATES DISTRICT COURT
WESTERNDISTRICT OFWASHINGTON
AT SEATTLE

JASON E. WINECKA, NATALIE D. CASE NO.C16-19693CC
WINECKA, 23411 WINECKA TRUST
ORDERGRANTING

Plaintiffs, DEFENDANTS MOTION TO
V. DISMISS

U.S.BANK NA, et al,

Defendans.
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This matter comes before the Courtefendantsmotion to dismisgDkt. No. 8).
Having thoroughly considered the parties’ briefing and the relevant reher@ourt finds oral
argument unnecessary and her&3ANTSthe motion for the reasons explained herein.

. BACKGROUND

Plaintiffs Jason and Natalie Wineckatially filed suitin King County Superior Court
against Defendants.B.BankNational Associatiomnd Mortgagélectronic Registration
Systems, ING(MERS)* on November 18, 2016. (Dkt No. 1y Defendants removed the case td
this Court. (Dkt. No. 1.Plaintiffs allegethe mortgage loan was “unlawfully sold, assigned,

and/or transferred” becauBefendants did not have “lawful ownership or a security interest

L Although Defendant MERS is not listed in the caption of the compldaintPfs include MERS as a Defendant
within the body of their complaintSgeDkt. No. -1 at 3.)
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the property at the time die transactions. (Dkt. No.Ilat 5.) Plaintiffifurtherallege that the
Note was impermissiblygeparated from the Deed of Trusd.) In connection witlthese
allegations, Plaintiffs bring five claims: (1) lack of standing/wrongful flesae,(2) intentional
infliction of emotional distress (IIED), (3) slander of title, (4) quiee, and(5) declaratory
relief related to the foreclosure of Plaintiffs’ propertyeéDkt. No. 1-1.) Defendants now brin
a motion to dismis$(Dkt. No. 8.) Additionally, Defendants ask t@eurt to take judicial notice
of severaldeedrelated offcial documents on file with thi€ing County Recorder’s Office. (Dkt.
No. 9.)
. DISCUSSION

A. Request for Judicial Notice

Typically, the Court looks only at the face of a complaint to decide a motion to slisn
Van Buskirk v. Cable News Network, |84 F.3d 977, 980 (9th Cir. 2002). However, at any
stage of the proceeding, the Court may judicially notice a fact that is netstdreasonable
dispute because it can be accurately and readily determined from sources whi@sxy @acunot
reasonably be questied. Fed. R. Evid. 201(b)(2), (d). The Court must jallecial notice if a
party requests it and supplies the Court with the necessary information. Fetl.ROE(c)(2).

Here, Defendants ask the Court to take judicial notice of nine documents, igcludin
Plaintiffs’ Deed of Trust, related Corporate Assignments of Deed, and Graahs.[}B&t. No. 9
at 2-3.) The Court finds that these facts cannot be reasonably disputed because thegroom
public records whose accuracy cannot be reasonably questiSeeDk(. Nos. 9, 9-1.)
Defendants have supplied the Court with the necessary information to make thsrdgien.

(See id) Therefore, the Court takes judicial notice of the documents, which establish the

2 Plaintiffs filed an “opposition” to Defendants’ reply (Dkt. No. 15). Theu@ construes this opposition (Dkt.

No. 15) as a surreply to Defendants’ reply (Dkt. No. 14). Under Local Civil Riglg a surreply must be “strictly
limited to addressing the regst to strike. Extraneous argument or a surreply filed for any other regisoot lwe
considered.” Here, Plaintiffs’ surreply does not address a request & butkrather merely reiterates Plaintiffs’
reasons for opposing Defendants’ motion to dismiss. Defendants’ teguksregard the surreply (Dkt. No. 16) is
GRANTED.
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following:

Plaintiffs Jason and Natalie Winec&gned a Deed of Trust on April 25, 2007, for
property listed at 23411 SE 289th Street, Black Diamond, Washington, 98010. (Dkt. No. 9
at2.) A Corporate Assignment of Deed of Trust was made on December 28fr200MERS
to Aurora Loan Servicegld. at 31.) An Assignment of Deed of Trust was made on June 29,
2012, from Aurora Loan Services to Nationstar Mortgalge at 33.) A Corporate Assignment
of Deed of Trust was made on May 3, 2014, from Aurora Loan Services to U.S. Baak. (
36.) A Grant Deed to Carl A. Graves for ten percent undivided interest in the propemadag
on March 31, 20111d. at 38, 44.) A Grant Deed to Harrison Matthewis for a ten percent
undivided interest in the property was made on April 20, 20d1a{ 40.) A Grant Deed to
Jeffery Collins for a nine percent undivided interest in the property was made omiSep2e
2011. (d. at 42.) A Grant Deed to Demario Ward for a nine percent undivided interest in th
property was made on October 13, 201d.. 4t 46.)

B. Federal Rule of Civil Procedure 12(b)(6) Standard?

A defendant may move for dismissal when a plaintiff “fails to state a claim upoh wh
relief can be granted.” Fed. R. Civ. P. 12(b)(6). To survive a motion to dismiss, a compistir

contain sufficient factual matter, accepted as true, to state a claim fbthaties plausible on itg

face.Ashcroft v. Igbgl556 U.S. 662, 677—78 (2009). A claim has facial plausibility when the

plaintff pleads factual content that allows the court to draw the reasonable infdrahtieet
defendant is liable for the misconduct allegedat 678. Although the Court must accept as ti
a complaint’'s wellpleaded facts, conclusory allegations of law and unwarranted inferenceg
not defeat an otherwise proper Rule 12(b)(6) mot@squez v. L.A. Count§87 F.3d 1246,

1249 (9th Cir. 2007)Sprewell v. Golden State Warrio266 F.3d 979, 988 (9th Cir. 200The

plaintiff is obligated to provide grounds for his entitlement to relief that amountte than

3 Defendants also base their motion to dismiss on Plaintiffs’ allegedefadyoinindispenableparties. (Dkt. No. 8
at 18-21; SeeFed. R. Civ. P. 12(b)(7).) However, theu@bneed not address this argument because, as discuss
below, all of Plaintiffs’ claims fail.
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labels and conclusions or a formulaic recitation of the elements of a cause rofEeiiétl.
Corp. v. Twombly550 U.S. 544, 545 (2007). “[T]he pleading standard Rule 8 announces d
not require ‘detailed factual allegations,’ but it demands more than an unadornéefetteant
unlawfully-harmedme accusation.lgbal, 556 U.S. at 678. A dismissal under Federal Rule o
Civil Procedure 12(b)(6) “can [a$ be based on the lack of a cognizable legal the&slistreri
v. Pacifica Police Dep;t901 F.2d 696, 699 (9th Cir. 1988).

C. Lack of Standing/Wrongful Foreclosure

Plaintiffs allege thaDefendants did not have standing to foreclose on the property

because they lacked"aalid interest as a real party in interest to foreclo@@kt. No 1-1 at 12.)

Plaintiffs also allege that MERS can never a real party in interest in a securitized mortgags.

(Id.) First, the facts the Court has taken judicial noticdeshonstrate that Defendants had
standing to foreclose on the property as real parties in inteésegDKt. No. 9-1) Moreover the
fact thatMERSIis on the Deed of Trust does not invalidatélummel v. Nw. Tr. Servs., Inc.
180 F. Supp. 3d 798, 806 (W.D. Wash. 2016).fact, courts routinely reject arguments that
MERS lacked authority to transfer a deed of trust when the relevant deed afdludes
language that MERS is a beneficidrid. The “mere fact MERS is listed on a deed of trust as
beneficiary is not itself an actionable injurygain v. Metro. Mortg. Grp., Inc285 P.3d 34, 52
(Wash. 2012). Washington courts hagpeatedlyupheld dismissals of claims against MERS ¢
thisveryissue.See McAfee v. Select Portfolio Servicing,,IBZ0 P.3d 25, 30 (Wash. Ct. App.
2016)(findingthere was nevidencehat supported the allegation that MERS’s assignt of
the deed was unlawful). Therefore, the lack of standing/wrongful foreclosume sl
DISMISSED.

D. Intentional Infliction of Emotional Distress

Plaintiffs allege that Defendants “intentionally, knowingly, and reckless
misrepresented” their authority “exercise the power of sale” and acted with the “specific
intent” of inflicting emotional distress such that Plaintiffs w&neable toexercise legal rights in
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the property.” (Dkt. No. 1-1at 164n IIED claim has three elementg) extreme and
outrageous conduct; (2) intentional or reckless infliction of emotional distress3)esel/ére
emotional distress suffered by the plaintiffoepfel v. Bokar66 P.3d 630, 632 (Wash. 2003).
The Court may dismiss an IIED claim where reasonable minds cannot diféewhsther the
conduct was sufficiently extreme and outrage@use v. Corp. of President of Church of Jesu
Christ of LatterDay Saints 167 P.3d 1193, 1204 (Wash. Ct. App. 2007). Absent a showing
unique circumstances surrounding the particular foreclosure process atiedieDtclaim
must fail. SeeBain v. OneWest Bank, F.S.B011 WL 917385, at *4 (W.D. Wash. Mar. 15,
2011). Plaintiffs have not provided afactsto support a claim that Defendants acted outside
normal scope of the foreclosure procddserefore, the IIED claim is DISMISSED.

E. Slander of Title

Plaintiffs allege that Defendants hadinterest in the pperty and therefore “posting,
publishing, and recording” the Notice of Default, Notice of Trustee’s Sale, rastk€’s Deed,
as well as other related documents, amounted to slander of title. (Dkt. No. 1-1AastBndler
of title claim has five element§l) that the underlying statement be fal@};that it be
maliciously published; (3) that it be spoken with reference to some pending palelase of
property; @) that it go to defeat plaintiff's title; and(5) that it result ira plaintiff's pecuniary
loss.Rorvig v. Douglas873 P.2d 492, 496 (Wash. 1994) (en banc). With respect to the sec
elementmalice*is not present where the allegedly slanderous statements weremugmbali
faith and were prompted by a reasonable belief in their graBrown v. Safeway Stores, Inc
617 P.2d 704, 713 (Wash. 1980). Here, Plaintiffs have not provide@etsto support a claim
that Defendants acted maliciousMthough Plaintiffs allege that Defendants knew or should
have known that the documents were false, the¥ano alleged facts indicate that Defendants
did not act in good faithlherefore, the slander of title claim is DISMISSED.

F. Quiet Title

Plairtiffs allege that Defendants had fr@ght, estate, title, lien or interest or tothe
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property, or any part of the property.” (Dkt. No. 1-1 at 19.) Under Washington law, “[a]n ag
to quiet title is designed to resolve competing claims of ownerdkghbza v. Tripp18 P.3d
621, 623-24 (Wash. Ct. App. 2001). “An action to quiet title allows a person in peaceable
possession or claiming the right to possession of real property to compel othesseaita a
hostile right or claim to come forward and assleeir right or claim and submit it to judicial
determination.’ld. at 624. HoweveRlaintiffs may not maintaian action to quiet title simply
by alleging thaDefendantJ.S.Bankis not in possession of the property and has no right to
possessiorPlaintiffs’ legally falseassertion that theycbntinue to believe there to be a broken
chain of titleon this property” is not sufficient to establish a competing claim of ownership.
(Dkt. No. 13 at 4. 5eeHummel v. Nw. Tr. Servs., In@d80 F. Supp. 3d 798, 809 (W.D. Wash.
2016)(in a quiet title action against a lender, plaintiff must first allege facts showingshe h
satisfied her obligations under the deed of tri&gintiffs do not cite anyacts orauthority that
would permit the Court to grant thequested reliefTherefore, the quiet title claim is
DISMISSED

G. Declaratory Relief

Again, Plaintiffs allege that Defendants have no authority over the property N@kt
1-1 at 18.Plaintiffsrequest'a judicial determination of the rights, obligatgandinterest of
the parties with regard to the Property”; a determination of the validity of tney&fe/Trust
Deedsandthe Notice of Defaujtand“a determination of whether any Defendant has authori
foreclose on the Property.Id{ at 1920.) In order to survive a motion to dismiss, a plaintiff m
providemore than accusations that the defendant haheethbal, 556 U.S. at 678. Based on
the Court’s conclusions above, declaratory relief of this kind is not possible. Moretaietiffs
againfalil to cite anyfacts,authority, or cognizable legal theory upon which relief can be gral
Therefore, the declaratory relief claim is DISMISSED

The Courtfurtherfinds thatall of Plaintiffs’ claims should be dismissed with prejudice
“Dismissd without leave to amend is improper unless it is clear, @jgonovareview, that the
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complaint could not be saved by any amendmdgriainski v. Nev. ex rel. Bd. of Regents of N
Sys. of Higher Educ616 F.3d 963, 972 (9th Cir. 201Q@nder these fasithis complaint cannot
be saved.
[1l.  CONCLUSION

For the foregoing reasons, Defendants’ motiodismiss Dkt. No. § is GRANTED.
Plaintiffs’ claims are DISMISSEWITH PREJUDICE.

DATED this22nd day oMarch2017.

\Lécﬁm/

U

John C. Coughenour
UNITED STATES DISTRICTIUDGE
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