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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON
AT TACOMA

10 PHAYSONE S VORAVONG

e CASE NO.2:17CV-00015DbWC
11 Plaintiff,

ORDERAFFIRMING DEFENDANT'S
12 V. DECISION TO DENY BENEFITS

13 NANCY A BERRYHILL, Acting
Commissioner of Social Security,

14
Defendant
15
16 Plaintiff Phaysone S. Voravong, proceedpng se, filed this action, pursuant to 42

17 U.S.C. § 405(q), for judicial review of Defendant’s denial of his application fqrlemental
18 security income (“SSI”)Pursuant to 28 U.S.C. § 636(c), Federal Rule of Civil Procedure 78 and
19 Local Rule MJR 13, the parties have consented to have this matter heard by tegyneder
20 Magistrate Judgesee Dkt. 7.

21 After considering the recorthe Court concludes the Administrative Law Judge
29 (“ALJ”) properly analyzed the medical opinion evidera®l Plaintiff's credibility. The Court

23 also concludes remand under sentence six is not warranted in this case. A3 theeglsion

24
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finding Plaintiff not disabled is supported by substantial evidence, the Commissioner’s
decision is affirmed pursuant to sentence four of 42 U.S.C. § 405(Q).

FACTUAL AND PROCEDURAL HISTORY

On September 2@013,Plaintiff filed an applicatiorfor SS| alleging disability a of
December 11, 201&ee Dkt. 9, Administrative Record (“AR”)L5. The applicatiorwasdenied
upon initial administrative review and on reconsiderat#e AR 15. A hearing was held befor
ALJ Timothy Mangrum on January 13, 2088e AR 35-59. In a decision dated June 30, 201
the ALJ determined Plaintiff to be not disabled. AR 158B@intiff's request for review of the
ALJ’s decision was denied by the Appeals Council, making the ALJ’s decisiomaheécision
of the CommissioneSee AR 1-5, 20 C.F.R. § 404.981, § 416.1481.

In theOpening Brief, it appears Plaintiff is arguing: (1) he disagreesthatimedical
opinion evidence and the ALJ’s decision; #Byithe ALJ failed tgorovide specific, clear, and
convincing reasons for finding Plaintiffaibjective testimony not entirely credib@kt. 11.
Plaintiff also attaches a new medical opinion to his Opening Brief, which hestedie Court
considerld.

STANDARD OF REVIEW

Pursuant to 42 U.S.C. § 405(g), this Court may set aside the Commissioner’s deni
social security benefits if the ALsJfindings are based on legal error or not supported by
substantial evidence in the record as a wHgdglissv. Barnhart, 427 F.3d 1211, 1214 n.1 (9t}

Cir. 2005) €iting Tidwell v. Apfel, 161 F.3d 599, 601 (9th Cir. 1999)).

! Defendant asserts Plaintiff raised the following grounds: (1) Wh#thehLJ reasonably concluded
Plaintiff's impairments did not meet or equal a Listing; (2) WhetherAh] reasonably assessed the credibility g
Platiniff's symptom allegationsna (3)Whether the ALJ reasonablyeighed the medical opinions. Dkt. 12. The
Court recognizet is difficult to discern the alleged errors raised in Plaintiff’'s OpeningfBrewever, he Court
finds the assignments of error are as listed in the bothisoOrder.
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DISCUSSION
l. Whether the ALJ incorrectly interpreted the medical evidence

In the Opening Brief Plaintiff argues the ALJ incorrectly interpretdee medical
evidence. Dkt. 11. He also states he disagrees with several doctors’ odiehidtaintiff,
however, does not articulate any errors in the ALJ’s opirign.

Plaintiff has the burden of demonstratihgre aréharmful errosin the ALJ’s decision
Shinseki v. Sanders, 556 U.S. 396, 410 (200%ere, Plaintiff has not alleged any errors.
Rather, he asserts the medical evidence is incorrect and he disagrees with she ALJ’
interpretation of the evidence. Dkt. 11. Plaintiff is essentially requestea®@ourt reweigh the
evidence and find the ALJ erred in his consideration of all the medical evid=aad.
However, the role of the Court is not to reweigh the evidence and arrive at an independ
conclusionSmolen, 80 F.3d at 1279. The ALJ is responsible for determining credibility ar
resolving ambiguities and conflicts in the medical evideReddick v. Chater, 157 F.3d 715,

722 (9th Cir. 1998). If the evidence “is susceptible to more than one rational inteopréta

including one supporting the decision of the Commissioner, the Commissioner’s camclusi

“must be upheld.Thomasv. Barnhart, 278 F.3d 947, 954 (9th Cir. 2002)t{(ng Morgan, 169
F.3d at 599, 601).

Here,the ALJ discussed all five steps of the sequential evaluation process.AB. 15
The ALJ discussed Plaintiff's medical history in det&de AR 19-24. He then explained the
weight he assigned to Plaintiff's testimony and the medical opinion evid&RcE9-28. The
ALJ reviewed themedicalevidence and determined the credibility ln¢ tevidenceAR 19-30.

The Court cannot overturn the ALJ’s opinion simply because Plaintiff disagrdethei
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result. Accordingly, the Court finds Plaintiff has not shatva ALJerredin how the ALJ
consideedthe evidence.

I. Whether the ALJ provided sufficient reasons for discrediting Plaintiff's
testimony.

Plaintiff alsocontends the ALJ erred in his consideration of Plaintiff's subjective
symptom testimony. Dkt. 1T.0 reject a claimant’s subjective complaints, the ALJ must pro
“specific, cogehreasons for the disbelieflester v. Chater, 81 F.3d 821, 834 (9th Cir. 1996)

(citation omitted). The ALJ “must identify what testimony is not credible and whatreade

undermines the claimant’s complaintsd’; Dodrill v. Shalala, 12 F.3d 915, 918 (9th Cir. 1993).

Unless affirmative evidence shows the claimant is malingering, the Adakk®ns for rejecting
the claimant’s testimony must be “clear and convincihgster, 81 F.2d at 834. Questions of
credibility are solgl within the control of the ALJSample v. Schweiker, 694 F.2d 639, 642 (9tk
Cir. 1982). The Court should not “secogdess’this credibility determinationAllen v. Heckler,
749 F.2d 577, 580 (9th Cir. 1984). In addition, the Court may not reverse a credibility
determination where thaetermination is based on contradictory or ambiguous evidehe.
579.

Plaintiff alleges he is disabled due to his diabetes, neuropathy, and depréssiiR.
17. Plaintiff testified his neuropathy causesdaches argharp, throbbing, burningainin his
feet and calvesAR 41. He states he can barely walk, and cannot stand or lift anything. AR
He gets relief from narcotic pain medicatidut the pain medication causes dizziness and
drowsiness. AR 42. Plaintiff states is unablediate to peple or sleep due to his depression i
he just wants to be alone all the time. AR 44. He also reported insandudé#ficulty focusing.

AR 44, 49. Plaintiff goes out with friends once or twice per month and spends most of his

vide

I

47.

and

time at
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home laying down. AR 47-49. During the day, Plaintiff spends his time on Facebook and
Instagram and watches television. AR 49.

After outlining the medical evidence contained in the record, the ALJ found Plaintif
impairments could be expected to cause sonmsdllegedsymptoms. AR 19-24. However, th
ALJ determined Plaintiff's “statements concerning the intensity, persistentkemiting effects
of these symptoms ammt entirely credible” becaugbke record showBlaintiff: (1) performed
daily activities whichwerequite involved; (2failed to comply with onservative, routine
treatment; (3) exhibited drug seeking behavior; (4) was not motivated to work;d6) ma
inconsistent statements regarding his conditions; and (6) engaged in symptonmataggeR
24-262

First,the ALJ found Plaintiff's daily activities were inconsistent with Plaintiff's
allegations of disabling impairments. AR Z4e Ninth Circuithas recognizetivo grounds for
using daily activities to form the basis of an adverse credibility determinatipwhetheithe
activitiescontradict the claimant'sthertestimony and (2) whether the activities of daily living
meet “the threshold for transferable work skill®rn v. Astrue, 495 F.3d 625, 639 (9th Cir.
2007).

During the hearing, Plaintiff testifidue cannot sit, stand, or lift anything, he can bare
walk, and has difficulty concentrating. AR 24, 47-49. He stated he spends time witls foiece
or twice per month, but mostly stays home alone. AR@.7n contrast to Plaintiff's testimony

the ALJfound the record shows: Plaintiff has the ability to handle personal care with no

2The Court notes, on March 16, 2016, the Social Security Administrelianged the way it analyzes a
claimant’s credibility.See SSR 163p, 2016 WL 1119029 (S.S.A. Mar. 16, 2016). The term “credibilgyio
longer usedld. Further, symptom evaluation is no longer an examination of a claintduat'acter; “adjudicators
will not assess an individual’s overall character or truthfulnédsHere, the ALJ’s decision, datddne 30, 2015,
was issued approximatehine monthdefore SSR 18p became effectivéds SSR 163p did not become effectivg
until after the ALJ issued his decisigheCourt will not consider whether the ALJ’s decision is consisterit 38R

2

S

e

Yy

h

16-3p.
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problems, prepare meals, do laundry, iron, go outside on a weekly basis, drive, shop in sf
spend time with others, get along with others, pay bills, finish tasks, and follow fistsu@R
24, 225-30, 372. The ALJ also noted Plaintiff was able to sit at appointments and stood fq
more recent appointment. AR 24. Additionally, the record shows, in June of 2013, Plaintif
exercising more (walking and occasionally biking) and making friends andizogaegularly.
AR 299. After review of the ALJ’s decision and the record, the Court finds subktuntiance
supports the ALJ finding Plaintiff'activities of daily living arenconsistent with the alleged
severity ofhis symptoms.

Second, the AL&oncludedPlaintiff's subjective symptom testimony was not entirely
credible beausethe record shows Plaintiff received omignservative, routine treatmemtith
which he failed to complyAR 24 An ALJ may properly rely on evidence which shows “an

unexplained, or inadequately explained, failure to seek treatment or follow ah@dsmurse o

treatment” to discount a plaintiff's statemerfair v. Bowen, 885 F.2d 597, 603 (9th Cir. 1989);

see SSR96-7p 1996 SSR LEXIS 4, *222 (“the individual's statements may be less credible
the level or frequency of treatment is inconsistent with the level of complainend there are
no good reasons for this failure”). Furth&f,a claimant complains about disabling phurt
fails to seek treatment, or fails to follow prescribed treatment, for the pafl,.amay use
such failure as a basis for finding the complaint unjustified or exagger&ag 495 F.3d at
638.

Here, therecord shows Plaintiff was instructed to increase his activity during tharth
stretch for his calf pairBee AR 19-20, 339.He was referred to physical therafge AR 334,
348-49. Plaintiff was eventually prescribed a low-dose opiate for pain managemRe36AHe

wasalsoplaced on insulin, tbe taken at bedtiméor his diabetes. AR 338heALJ foundthe

ores,

ra
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record showethe only treatment Plaintiff complied with was taking narcotic pain medicatic
AR 24. The record shows Plaintiff was not compliant with his diabetes management and,
times, stopped checking his blood sugar levels. AR 19-20, 329, 333, 338. Treatment notg
he was hesitant to go through with the task of tighter glucose control. ARIBB#iff was seen
for a physical therapy initial care plan. AR 20, 3R&intiff's treatment plan included weekly

physical therapy until his plan of care was reviewed. AR 351. Plaintiff, however, dietmat r

to physical therapgfter the initial visi. AR 24647.

After reviewing the record, the Court finds there is substantial evidence supporting
ALJ’s decision to discount Plaintiff's testimony because Plaintiff was pbestonly
conservative treatmenf diabetes management and physical thgragth which he failed to
comply.See Burch v. Barnhart, 400 F.3d 676, 681 (9th Cir. 2005) (upholding ALJ discount
claimant’s credibility in part due to lack of consistent treatment, and nibtafgct claimant’s
pain was not sufficiently severe to tivate her to seek treatment, even if she had sought s
treatment, was powerful evidence regarding extent to which she was in pain).

Third, Plaintiff's testimony was given less weight because the retanded Plaintiff
engaged in drugeeking behavioAR 24. The Ninth Circuit has held an ALJ may, under cer
circumstances, discount a claimant’s subjective symptom testimony due teedkigg
behavior See Edlund v. Massanari, 253 F.3d 1152, 1157-58 (9th Cir. 2001). Héne, ALJ
identified evigenceshowing Plaintiff has drug-seeking behaviors. AR 20-24. For example, |
record shows Plaintiffeported using oxycodone which belonged to family members and fri
and pressured his doctor to prescrlaecotic pain medicatiolAR 20-21, 300, 305, 311.
Plaintiff's treating physician, Dr. David Wenger, M.D., eventually agrequtéscribe a low-

dose opiate, but instructed Plaintiff to take the medication only as prescribed amlusisg

n.
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his friends’ narcotic medications. AR 306. Plaintiff reported his pain did not improvelgrsm
hetook more than prescribed. AR 371. As there is evidence Plaintiff pressured his doctor
narcotic pain medication and improperly used pain medication, theaibdally concludedhe
evidence shwing Plaintiff engaged idrugseeking behavior discounted his subjective symp
testimony.
Fourth,the ALJ found Plaintiff's statements were not entirely credible bechase t

evidence failed to show Plaintiff was motivated to work consistently. AR 2Ex@8ence of a
poor work history suggesting a claimant is not motivated to work can loperpeason to

discredit a claimant’s testimony that he is unable to widrmas v. Barnhart, 278 F.3d 947, 959

(9th Cir. 2002);Tommasetti, 533 F.3d at 1040 (finding lack of motivation to work is a sufficient

reason to discount a plaintiff's testimongge also Franzv. Colvin, 91 F. Supp. 3d 1200, 1209
(D. Or. 2015) (holding the same). Here, the record shows Plaintiff engagebistantial gainful
activity in only two of the fifteen years prior to his alleged onset $a&AR 175;
www.ssa.gov/oact/cola/sga.htfalccessed June 12, 2017). In fact, Plaintiff had no income du
seven of the fifteen years prior to his alleged onset 8a¢&R 175.The ALJfound thisevidence
showedfactors other than Plaifits alleged impairments affectduds ability to maintain fulltime
employment. AR 25. As an ALJ may properly consider lack of motivation to wodsessing a
claimant’s credibilityand as Plaintiftlid not engage in substantial gainful activity for several y
prior to his alleged disability onset date, the ALJ did not ecoisidering Plaintiff's lack of
motivationto workwhen findingPlaintiff's testimony was not entirely credible

Fifth, the ALJ determined Plaintiff’'s subjective symptom testimony was rtiotlgn
credible because made inconsistent statements regarding his impairm&Rt25.An ALJ

may consider prior inconsistent statements concerning symptoms and “stimeote by

for
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[plaintiff] that appears less than candid in weighptajntiff’ s credibility.” Tommasetti v. Astrue,
533 F.3d 1035, 1039 (9th Cir. 2008). Here, the ALJ noted Plaintiff testified his pain was s
severe he could not lift anything, stand, or sit and he had problems concentrating. AR 25,
However, he reported to his treating providers he was exercising moneg fieelre energetic,
and his mental health was improving. AR 25, 298testified tocrying every day, but there wz
no mention of crying in the treatment notes. ARA&&there is evidence in the record which
supports the ALJ’s finding that Plaintiff's testimony was inconsistent with statsmentained
in the record, the ALJ’s fifth reason for finding Plaintiff’'s testimony ndirely credible &

valid.

Last, the ALJ discounted Plaintiff's subjective symptom testimony becausevhsr
evidence Plaintiff exaggerated his symptoms. AR 25-26. Evidence showing afplaintif
exaggerated his symptoms is a valid reason to discount a plaintiff's subjggtinptom
testimony.See Tonapetyan v. Halter, 242 F.3d 1144, 1148 (9th Cir. 200Ip support this
finding, the ALJ cited to one medical opinion finding Plaintiff's subjectivesssient of his
mental health problems seemed exaggerated. AR 25, 372. Nbagh&LJ nor Defendant cite
to ary other record showing Plaintiff is exaggerating his pain symptoms. As theifdsio
only one record showing Plaintiff’'s subjectineentalhealth symptomseemexaggerated, the
Court finds this is not a clear and convincing reasons for discounting Plaistifijective
symptom testimony.

In conclusion the Court findghe ALJ provided one invalid reasons for discounting
Plaintiff’'s subjective symptom testimony. Wever,if the credibilitydetermination is supportg
by substantial evidence in the recondeimproperreasorfor discounting Rintiff's testimony

does not render the ALJassessment of Plaintiff's testimomyalid. Tonapetyan, 242 F.3d at

S
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1148. The ALJ gave five valid reasons for finding Plaintiff was not entirely drediAs such,

the Court finds the ALJ’s decision regarding Plaintiff's testimony is suphbstesubstantial

evidenceAccordingly, the ALX analysis of Plaintiff’'s subjective symptom testimony is proy
II. Whether this matter should be remanded for the consideration of newvidence.

Plaintiff attached a letter written lhys current treating physician, Dr. Michael P.
Madwed, M.D., to his Opening Brief. Dkt. 11, p. 7. Plaintiff asks the Court to consider this|
evidenceld. at pp. 5-6.

If a plaintiff desires the Cout consider “new evidence” that is not part of the record
whenthe plaintiff files the Gmplaint, the Court shall apply sentence six of 42 U.S.C. § 405
determindf it hasjurisdiction to reviewthe new evidence&entence Six of 42 U.S.C. § 405(g)
authorizes a reviewing court to remand a case to the Commissionardgbhowing that there is
new evidence which is material and that there is good cause for the failncorporate such
evidence into the record in a prior proceeding.” 42 U.S.C. § 4G&&))ielkonyan v. Sullivan, 501
U.S. 89 (1991)Notably, {a] claimant does not meet the good cause requirement by merely
obtaining a more favorable report once his or her claim has been denied. To desngosttat
cause, the claimant must demonstrate that the new evidence was unavailableayksiv.
Massanari, 276 F.3d 453, 463 (9th Cir. 20Qjting Key v. Heckler, 754 F.2d 1545, 1551 (9th
Cir. 1985).

Plairtiff provides no explanation for why he could not obtain a more favorable med
opinion earlier. The medical opinion references objective medical tesbimg2®014 See Dkt.

11, p. 7. While Plaintiff may not have been treating with Dr. Madwed at the time ot.the A

ber.

new

g) to

cal

hearing, he does not explain why he could not obtain a similar opinion regarding his conditions

and the objective medical evidence at the time of the administrative proceddapgears
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Plaintiff simply obtained a more favorable report aftisrclaim was denied, which is not
sufficient to meet the “good cause” requirement. As Plaintiff has not shown goedfeabss
failure toincorporate the new evidence into the record during the administrative procgdubr]
Court finds a sentence six remand is not appropisagey, 754F.2d at 1551finding that
when plaintiff seeks a new medical opinion after being denied benefits, the mmn@/does
not meet the good cause standavidsquez v. Colvin, 2014 WL 65305, *23 (D. Ariz. Jan. 8,
2014)(“Merely obtaining a new report after the ALJ has ruled does not satisfyddidecguse]
standard because it does not demonstrate that Plaintiff was unable to obtain theeawitiene
for the hearing before the ALJ.

CONCLUSION

Based on the above state@dsonsand the relevant recorthe Court hereby finds the Al
properly concluded Plaintiff was not disabled. Accordingly, Defendant’s deccsenty

benefits isaffirmed pursuant to sentence four of 42 U.S.C. § 405(Q).

ol

David W. Christel
United States Magistrate Judge

Datedthis 20thday ofJune, 2017.

g

LJ
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