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night Transportation, Inc

THE HONORABLE JOHN C. COUGHENOUH

UNITED STATES DISTRICT COURT
WESTERNDISTRICT OFWASHINGTON

AT SEATTLE
VALERIE SAMPSON and DAVID CASE NO.C17-00283CC
RAYMOND, on their own behalf and on
behalf ofall others similarly situated ORDER

Plaintiffs,
V.

KNIGHT TRANSPORTATION, INC, et
al.,

Defendans.

This matter comes before the Court on Defendants’ motion for partial summagnygod
(Dkt. No. 71). Having thoroughly considered the parties’ briefing and the relecand r¢he
Court finds oral argument unnecessary and hereby DENIES the motion for thesregplained
herein.
l. BACKGROUND

Plaintiffs bring this putative class action against their former erepsdipr allegedly
violating several Washington wage and hour laws. (Dkt. No. 3814t yRlaintiffs are
Washington residents who worked as commercial truck drivers for DefendzegBk{. Nos.
53-12, 53-13.) Defendant Knight Transportation, Inc. (“Tpantation”) is a commercial

trucking company that operates terminals across the United States. (Dkt. N@.)75 a
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Transportation operates a terminal in Fairview, Oregon, where some of theepcitss
members worked as lodwaul driverst (Id.; Dkt. No. 81-11 at 6.) Defendant Knight
Refrigerated, LLC (“Refrigerated”) is a subsidiary of Transportadioth operates a terminal in
Idaho Falls, Idaho, where some of the putative class members worked as lodgveasil (Dkt.
No. 75 at 1-2; 81-12 at 5—@fendant Knight Port Services, LLC (“Port Services”) is also g
subsidiary of Transportation and operated a terminal in Kent, Washington, wherefsitm
putative class members worked as short-haul drivers. (Dkt. No. 75 at 1-3; Dkt. No. 81-12
Trarmsportation, Refrigerated, and Port Services (collectively “Defendantsi@porated in
Arizona and are overseen by the same core group of executives. (Dkt. No. 75 at 2.)

Plaintiffs allege that Defendants systematically violated Washington’s wagear
laws by failing to pay its drivers for rest breaks, failing to pay for all timeed failing to pay
for overtime, and unlawfully deducting wages. (Dkt. No. 38 at 2.) Plaintiffs have filextiarm
to certify the following class: “All current and foler driver employees of Knight
Transportation, Inc., Knight Refrigerated, LLC and/or Knight Port Senidgs who at any
time from July 1, 2013 through the date of final disposition, worked as drivers whilengesidi
the state of Washington.” (Dkt. No. 52 at 9.)

Defendants filed this motion for partial summary judgment on two issues. First,
Defendantsargue that Plaintiffs’ claims against Transportation and Refrigesiteuld be
dismissed because Washington law does not apply to their dridktsNp. 71 at 19.)
According to Defendants, since drivers for Transportation and Refrigenpézdte out of
locations in Oregon and ldaho respectively, it is the laws of those states, not \Whashirtgch
should control Plaintiffs’ claimsld. at 19-22.) Plaitiffs counter that Transportation and
Refrigerated are subject to Washington law under contrattimdjict of laws principles. (Dkt.

No. 80 at 8.) Second, Defendants ask the Court to dismiss Plaintiffs’ “on-duty, nogtrivin

! The Oregon terminal is part of Knight Transportation’s “dry van business.” (Dkt. N
75 at 2.) For clarity, the Court refers to this business as “Transportation.”
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claim because it is not cogible under Washington law and has been rejected by several g
(Dkt. No. 71 at 2223.) Plaintiffs assert their claim is supported by Washington’s Minimum
Wage Act (“MWA”) and the Washington Supreme Court’s recent decisi@airanza v. Dovex
Fruit Co., 416 P.3d 1205 (Wash. 2018). (Dkt. No. 80 at 9—-10.) Plaintiffs ask the Court to d
summary judgment and certify this question to the Washington State Supremel@9uirt. (
. DISCUSSION

A. Summary Judgment Standard

“The court shall grant summary judgmenthétmovant shows that there is no genuine
dispute as to any material fact and the movant is entitled to judgment as a matter BétavR.
Civ. P. 56(a). In making such a determination, the Court must view the facts andjestifia
inferences to be drawtherdrom in the light most favorable to the nonmoving paftiyderson v.
Liberty LobbyInc., 477 U.S. 242, 255 (1986). Once a motion for summary judgment is pro
made and supported, the opposing party “must come forward with ‘specific factaghioati
there is agenuine issue for tridl Matsushita Elec. Indus. Co. v. Zenith Radio Co475 U.S.
574, 587 (1986) (quoting Fed. R. Civ. P. 56(e)).

B. Applicability of Washington Law to Transportation and Refrigerated

When a federal court sits in diversity, it must applyftirem state’sonflict of laws
principles.Love v. Associated Newspapers, L6&1.1 F.3d 601, 610 (9th Cir. 2010). Washingtg
courts use twostep approach toonflict of laws issuesKelley v.Microsoft Corp, 251 F.R.D.
544, 550 (W.D. Wash. 2008). First, the court determines whether an actual conflict betweg
applicable state laws exisBurnside v. Simpson Paper C864 P.2d 937, 942 (199Neither
party disputeghat theapplicableWashington wage and hour laws conflict with the analogou

laws of Oregon anttiaha? (SeeDkt. Nos. 71 at 19, 80 at 13.)

2 The Court has previously ruled that some of the Washington laws at issue inehis
corflict with Oregon lawbecause they provide greater protection to Washinggged

employees than Oregon provides to its employges.Mendis v. Schnedier Nat’'l Carriers, |nd.
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When a conflict exists, Washington’s choice of law rules direct courts torde&which
state has themost significant relationshigb a gven issue, based on the factors outlined in

Restatement (Second) Conflict of Laws § 6 (1971) (hereinafter “Restatemer§geSeizer v.

Sessions940 P.2d 261, 265 (Wash. 199Experience Hendrix LLC v. James Marshall Hendrji

Found, 240 F. App’x 739, 740 (9th Cir. 200 Restatemendection 6(1) provides that “[a] cour
subject to constitutional restrictions, will follow a statutory directive of its own statdoice of
law.” If no adequate directives exist in statutes or case law, the Court toadumstep
analysis to determine which jurisdiction has the most significant relationship dottbe.See
FutureSelect Portfolio Mgmt., Inc. v. Tremont Grp. Holdings,, 1881 P.3d 29, 36 (Wash.
2014);Thornell v. Seattle Serv. Bureau, |ndo. C14-1601-MJP, slip op. at 3 (W.D. Wash. Jy
13, 2016). First,the court evaluates the contacts each interested jurisdiction has with b
and the occurrence under the factors of Restatement section 145 plus any miicesspgon

of the Restatement that is relevant to the cause of atfisoodward v. TaylgQr366 P.3d 432,
436 (Wash. 2016). Courts then evaludtee‘interests and policies of the potentially concerne
jurisdictions by applying the factors set forth in Restatement sectidd. 6

1. Statutory Directive Regarding Choice of Law

Plaintiffs assert that the Washington Supreme Court has determined that the MWA
contains a choice of law directive. (Dkt. No. 80 at 15) (ciBogtain v. Food Express, Ind.53
P.3d 846 (Wash. 2007)). Defendants respond that the MWA neither contains a choice of |
directive, nor did th&ostainCourt create one. (Dkt. No. 84 at 5-6.)

A statute contains a choice of law directive if it includes an express choice of law
provision or “the intentions dhe legislature on the subject dhibe ascertained by a process

interpretation and constructidrRestatement § 6(1) cmts. a,d&e also Experience Hendrix

No. C15-0144, Dkt. No. 117 at 5 (W.D. Wash. Feb. 7, 2017). Defendants correctly point o
similar conflicts with Idaho law.SeeDkt. No. 71 at 19) (citing I.C. § 44-1502, |.C. §€idseq).

3 The Restatement does not include a specific section that deals with statugersnea
hour claims like the ones at issue in this case.

ORDER
C17-0028JCC
PAGE- 4

IX

—F

ne

art

[N




© 00O N o o A W N P

NN NN NN R R R R R R R R R R
OO 00 N N -, OO 00 N oY 010NN 0 N -RE O

LLC, 240 F. App’xat 740,

Plaintiffs do not argue that the MWA includes an express choice of law provisidn. (I
No. 80 at 14.) Rather, they assert the Washington Supreme Court interpreted the MWA in
Bostainand determined the law contained “a statutory directive on choice of law that must
applied if it is constitutional to do sold. at 15.) The Court disagrees. The plaintifBiostain

was an interstate truck driver who sued his employer for failing to pay ovdairtiee hours he

|\

be

worked outside of Washington. 153 P.3d at 846. The Supreme Court held that under the MWA,

all hours that a Washington-based employee works, whether in the state or not, cousitbe
in the calculation of overtimed.

Plaintiffs’ reading oBostaingoes beyond the case’s holding. First, the Supreme Cot
was not interpreting the MWA in the context of a choice of law question; it wasrieiey the
extraterritorial scope of that statute in the context of a constitutiond¢cbal 153 P.3d at 846.
Second, the Court stated that whether a “Washingésed” employee was subject to the MW|
was a question to be decided by traditional choice of law princiglest n. 5. In arguing that
Bostaincreates a choice of law directive, Plaintiffs attempkip the threshold choice of law
guestionSedd. Finally, Plaintiffs are not only asking this Court to infer a statutory ehofic
law directive regarding the MWA, but also to analogize that directive towlagje and hour

claims based on related lavwyBkt. No. 80 at 15) (“This conclusion applies equally to the stat

entire scheme of wage and hour laws.”). The Court does not belie\Bo#tatncreated a choice

of law directive for the MWA, much less for other provisions of the State’s emplatytaw.

2. Contacts unddRestatemen$ection 145

When determining which state has the most significant relationship to the padties a
occurrence at issue, courts consider the following contacts: (a) the plasethderury
occurred, (b) the place whereetbonduct causing the injury occurred, (c) the domicile,

residence, nationality, place of incorporation and place of business of the, pendi¢d) the
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place where the relationship, if any, between the parties is centered. Restgtéatga)?
“These ontacts are to be evaluated according to their relative importance with resihect t
particular issue.Td. Courts do not merely “count contacts” but must “consider which contag
are most significant and [] determine where these contacts are fdohdson v. Spider Staging
Corp, 555 P.2d 997, 1000 (Wash. 1976).
(a) The place where the injury occurred

The Court immediately encounters difficulty in trying to determine whexéitjuries”
that underlie Plaintiffs’ wage and hour claims occurred. Plaintiffs &tbsdrTransportation and
Refrigerated: (1) failed to pay drivers minimum wage for all hours workégdai(d to pay all
required overtime; (3) failed to pay drivers minimum wage for a mandatontatien program;
(4) failed to provide their drivers with paid rest breaks; (5) withheld wagesdrimers when
they left the companies; (6) unlawfully deducted wages from drivers under the ces\pper
diem program”; and (7) willfully withheld wages owed their drivers. (Dkt. No.t38-41.) The
general “injury” associated with each of these claims is that drivers did notaeciicient
compensation for worked they performed. The difficulty is that the work, and ponaisg
injury, is not easily pinpointed to a single statedDkt. No. 53-13 at 15) (Refrigerated driver:
“l actually drove more times in Washington than | did in Idaho.”) The amorphousygpfalit
Plaintiffs’ injuries makes it less important to the choice of law analgsisRestatement
§ 145(2) cmt. e (noting factor is less important whiiaere may be little reason in logic or
persuasiveness to say that one state ratheatiather is the place of injury.”).

For a few of the claims, the putative class member’s injuries occurred iatdiscr
locations. The Court agrees with Defendants that the injury underlying théatina claims

“occurred” in Oregon and Idaho because Transportation and Refrigeratad damnducted their

4 Plaintiffs argue that the Court should not conduct its analysis using the section 14
factors because their claims are statutory and do not sound in tort. (Dkt. No. 80 at 21.) Th
position is contrary to Washington lafee FutureSelect Portfolio MgmB31 P.3dcat 36
(applying section 145 factors to claim under the Washington State Securifies Ac
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orientations at terminals in those states. (Dkt. Nos. 73 at 2, 74 at 2.) The Court alsdesoncl
that the injuries underlying Plaintiffs’ unlawful deduction claims occurredrinofa because
that is where Defendants process employee pafbikt. No. 53-7 at 6.)

For the other claims, class members’ alleged injuries occurred whereveetfayned
uncompensated work. Transportation and Refrigerated daeenpleted tripscross the United
States. $eee.g, Dkt. Nos. 53-12 at 8-9; 53-13 at 15; 57 atAk)an example, if a class memb
was not paid for a rest break taken in Montana, his injury occurred in MorsaeRkt. No. 62
at 2.) Moreover, many of the putative class members, as Washington residerdsyegiuland
end their routes in Washingtorisde, e.g.Dkt. Nos. 53-12 at 9; 56 at 1; 59 at 2.) Therefore, it
impossible for the Court to conclude that the injuries related to the majority of Psariafms
occurred in a particular state. Accordingly, this factor is minimally importathietonost
significant relationship test and does not militate toward the application ofiicsptes’ law.

(b) The place where the conduct causing the injury occurred

Similar to the location of the relevant injuries, it is difficulipiapoint the exact place
where the conduct causing the alleged injuries occurred. The Court also fifdstthi®f lesser
importance to the choice of law analysis because the relevant conduct occuerestah states.
SeeRestatement 845(2) cmt. €“When the injury occurred in a single, clearly ascertainable
state and when the conduct which caused the injury also occurred there, thatlstateally be
the state of the applicable law with respect to most issues involving thg tort.

Defendants share a corporate office in Arizona and are overseen by the samé groy
executives. (Dkt. No. 75 at 2.) Defendants’ Chief Operating Officer stateid deposition that
the rate of driver pay, policies regarding rest breaks, and conduct of drivetidans is
essentially the same for all three companies. (Dkt. No. 53-7 at 15-19.) To the deigtétsPla
claims resulted from Defendants’ uniform wage and hour policies—such as the per diem
program, compensation rates, and payment for rest breaksthe conduct causing the allege
injuries is properly characterized as having occurred in Arizona.
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Defendants argue that Oregon and Idaho were the relevant place of injury bleatissg
where Transportation and Refrigerated drivers are managed and dispatched. (Dkt.tK@.)71]
The drivers’ managers work out of the Oregon and Idaho terminals and assigompsdse
locations. (Dkt. Nos. 73 at 2, 74 at 2.) The trip assignments include the length of the éagen
rate, and summary of extra duties tlavers must performld.) The manager’s decisions are
certainly relevant to Plaintiffs’ claims because they go toward determirdngea’s
compensation. Plaintiffs, on the other hand, do not point to any evidence that suggests thg
conduct causing their injuries occurred in Washington.

Accordingly, this factor is minimally important to the most significant relationship tes
and militates toward the application of Arizona, Oregon, and Idaho law.

(c) The domicile, residence, or place of incorporation of the parties

Where the injury at issue occurred in multiple places, the parties’ resideplee®iof
business becomes more import&@geRestatement 845(2) cmt. e. Since the alleged injuries
this case occurred in several states, the Court gives the parties’ residenieeard lpusiness
greater weight in the choice of law analysis.

Plaintiffs were Washington residents when they worked for Defend&ats.generally
Dkt. Nos. 53-12, 53-13.) Plaintiffs had Washington State driver’s licenses and weretpcbhih
by federal regulation from having a license from another state. (Dkt. Ndab2-3.); See49
C.F.R. § 383.21. Based on these contacts, Washington bears a clear relationshighe all of
putative class members. By contrast, Defendaatstacts regarding this factor are split across
multiple states. While Transportation and Refrigerated each operate fsrmihaf Oregon and
Idaho, both companies are incorporated and perform various administrative functions out
Arizona. (Dkt. Nos. 73 at 2, 74 at 2, 75 at 2.)

Accordingly, this factor is moderately important to the most significant relaijtesst
and militates toward the application of Washington law.

I
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(d) The place where the relationshigtlween the parties was centered

“When there is a relationship between the plaintiff and the defendant and when the
was caused by an act done in the course of the relationship, the place wheradhshigas
centered is another contact to be considéRestatement 845(2) cmt. eDefendants assert
that the employment relationship between Transportation and Refrigeratdearttivers is
centered in Oregon and Idaho because that is where the respective operatnahstans
located. (Dkt. No. 71 at 21.) Transportation and igefated manage and dispatch their driver
out of these terminals. (Dkt. Nos. 73 at 2—3, 74 at 2-3.) Drivers conducted their mandatory
orientations at these locations and could submit their trip logs using machineteatiihals.
(Dkt. Nos. 73 at 2, 74 at 2, 81-13 at 5-6.) Transportation and Refrigerated paid administrag
workers’ compensation payments to Oregon and Idaho respectively. (Dkt. No. 72 at 2.)

Plaintiffs counter that Defendants advertise and recruit drivers from insagaikgton.
(SeeDkt. Nos. 81-1-81-7; 53-12 at 43 Defendants pay administrative workers’ compensati
to Washington’s Department of Labor and Industries for all of its Washington+rediaeers.
(Dkt. No. 53-7 at 21-22.) After completing their trips, drivers can suivir payroll
information directly to the corporate headquarters using a smartphone appli&igidDki( No.
81-13 at 45.) Plaintiffs argue that these contacts demonstrate that their relationship with
Transportation and Refrigerated was centered out of Washington. (Dkt. No. 80 at 22.) On
balance, the Court finds that the relationship between Transportation and Rieftigerh its
drivers was centered out of Oregon and Idaho respectively.

The Court concludes that this factor is moderately importetitet most significant
relationship test and militates toward the application of Oregon and Idaho law.

3. States’ Policies and IntersatndeiRestatement Section 6

The second step in the most significant factor test is to “evaluate the tmendgpubt
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policies of the [relevant] jurisdictionS.FutureSelect Portfolio Mgmt., Inc331 P.3d at 27The
extent of the interest of each potentially interested state should beidet on the basis,
among other things, of the purpose sought to be achimvéeeir relevant local law rules and tk
particular issue involved.Southwell v. Widing Transp., In&76 P.2d 477, 480 (Wash. 1984)
(citation omitted)

The Court concludes that Washington has a clear interest in providing Plairttifftevi
protectians of its wage and hour laws. Courts have consistently recognized Washitigtog's

and proud history of being a pioneer in the protection of employee tightakwitz v. Alliant

e

Techsystems, InN©96 P.2d 582, 586 (Wash. 2000). The Washington Supreme Court has glso

interpreted the MWA broadly to apply the statute to Washington empldyees8ostainl53
P.3d at 852 (upholding the constitutionality of applying the MWA to “employers who arg dq
business in Washington and who have hired Washingased employeeg.Unlike most states,
Washington requires out-of-state companies, such as Defendants, to pay workersatome
for Washington residents. (Dkt. No. 72 at 2) (“Washington is the only state that rd€uigas
Transportation and Knight Refrigerated to make parallel workers compensatroargayor
resident drivers without regard to where they are based.”).Washingtonéstirikeespecially
strong because all putative class members are residents, DefendantsrozemitHin the state,
and Plaintiffs conduct some of their work inside Washingt8ae (supraPart I1.B.2.ad.)

The comparative interests of Oregon and Idaho appear less strong. Asigskingithe
Court not to apply Washington law, Defendants provide lgpecificity about what public
policies would be advanced by applying Oregon or Idaho’s wage and hour lawsn&logs

those states favor the interests of businesses over workers becauseplogimemt laws are

®> Defendants suggest that the Court should only consider these factors if the conta
under section 145 are equal. (Dkt. No. 81 at 11.) This position is contrary to Washington |z
SeeWoodward 366 P.3d at 436 (“For the second part of the most significant relationship tg
the courtmustthen evaluate the interests and policies of the potentially concerned jiorsslic
by applying the factors set forth in fatement section$.(emphasis added).
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less protective than Washington'Seg gpran. 2.) But those interests seem less significant
under the facts of this case, where none of the plaintiffs are Oregon or Idahotsgsidd the
only connections that Transportation and Refrigerated appear to have to thosestatEagle
operatons terminal. $eeDkt. Nos. 73 at 2, 74 at 2, 75 at 2-3.)

Defendants argue that application of Washington law would frustrate theeadfdaw
principles of uniformity and predictability. (Dkt. No. 84 at 1P-) Defendants cite to a similar
class actiortawsuit they were involved with, in which an Oregon court applied that statets I
the plaintiffs’ wage and hour claimgd() (citing Griffus v. Knight Transportation, IncCase
No. 1006-08538 (Multnomah County Circuit Court, June 5, 20158yrifius, a group of drivers|
who worked out of Transportation’s terminal in Oregon sued the company allegiolgiedi
several Oregon wage and hour laws. (Dkt. No8#-3-4.) The Oregon state court certified a
class of drivers who worked for Transportation in Oregon and applied Oregon law lasthe ¢
claims. (d.) Defendants suggest that if this Court were to apply Washington law to Pdaintiff
claims it would lead to inconsistent results and relitigate a choice of law issuect@Gaiffins
court decided. (Dkt. No. 84 at 12—-13.) The Court disagrees.

First, the proposed class in this case—Washington residents working for Ttatisppr
Refrigerated, and Port Serviees different than the class that was certifie@niffus. The class
in Griffus did not consider members’ residency and only involved drivers who worked out ¢
Oregon terminal. (Dkt. No. 76-8 at 4.) Second, the record does not support @atftisecourt
conducted a choice of law analysis before applying Oregon &ee. generallipkt. No. 76-8.)
Further, it does not appear that the defendant argued, or the court specificatlgeahsi

whether Washington law should apply to those class claiis) Therefore, the record does n

® In Griffus, Transportation questioned whether Oregon law could be applied on a c
wide basis because some of the plaintiffs resided in Washington and the driversgeriurst
of their work outside the state. (Dkt. No. 76-7 at 50.) Here, Defendants take the oppositior]
position, arguing that plaintiffs’ residency and where they drove is of kféeance to the
choice of law analysisSgeDkt. No. 71 at 17-22.)
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support Defendants’ suggestion tkatffus has a collateral estoppel effect on the Court’s chg
of law decision in this cas&ee McDaniels v. Carlspii38 P.2d 254, 258 (Wash. 1987)
(“collateral estoppel precludes only those issues that have actually bgseditand
determined.”).

Application of Washington law to Plaintiffs’ class claims is consistent with thistGour|
previous decisions in similar cas&eeMendis No. C15-0144-JCC, Dkt. No. 117. Mendis
the Court certified a class of truck drivers who alleged similar wage@ndclaims as those
brought by Plaintiffs in this caskl. at 13. The class was comprised of drivers who resided &
were licensed in Washington, but worked out of the Defendants’ Oregon terighirzl6. The
Court conducted a choice of law analysis and determined that Washington had the most
significant relationship to the plaintiffs’ claims because they resided in Washjvgere
licensed in Washington, and Defendant paid Washingpatific taxesld. In addition to these
contacts, the Court noted that Washington’s history of protecting employ® ‘sgpuld tip the
scale in Washington'’s favorltl. The Court certified the class over the Defendant’s objectior]
that Washington law should not apply because the company did not operate terminals in
Washngton and drivers started and finished their trips in Orelgon.

The facts of this case align closely wiftendis The putative class members reside an
are licensed in Washington. (Dkt. No. 52 at 9.) While the Transportation and Refrigeregesl
weredispatched out of the Oregon and Idaho terminals, they worked in numerous states
including Washington.Seegenerally Dkt. Nos. 53-12, 53-13, 55-69.) Finally, Defendants p:
Washington worker’s compensation for each of the proposed class members. (Dkt. No. 75

For the above reasons, the Court finds that Washington has theigroitant
relationship to Plaintiffs’ class claims. Accordingly, Defendants’ motiondormsary judgment
on all claims asserted against Transportation and Refrigerat&NED.

C. Plaintiffs’ On-Duty, Not-Driving Claim

Defendants use two methods to compensate their drivers. Long-haul driverswitioos
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deliver loads across the United States and Caradapaid a mileagbased piece rate
(“mileage rate”)’ (Dkt. No. 75 at 3.) Under this rate, drivers are paid a set amount per mile
depending on the length of the tripd.§ In addition to the mileage rate, lohgul drivers are
paid a set amount for certain “additional duties” they perform during a wigp,a&s hand
loading/unloading and border crossindd. at 4.) Short-haul drivers—those who pickup load;s
from major ports in Washington and deliver them across the Pacific Northaespaid a flat
rate per trip (“load rate”)Id.)® The load rate is determined by several factors, including the
length and type of loadld.) In addition to the load rate, shdv&ul drivers are paid a set amou
for certain extra duties, such as having to wait at a port for longer than twc’lflaLiy88oth the

mileage and load rates are “piece rates” because drivers are paid for tasks completéthandg

amount of time workedseeErickson v. Dep't of Labor & Induss6 P.2d 713, 714 (Wash. 1936

(noting piecerate workers are “paid by the peemstead of by the hour or day.”)

Defendants assert that both forms of compensation are allowable under the MWA §
related administrative regulations. (Dkt. No. 71 at 22) (citing Wash. Admin. Code. 296-126
021'9. Pursuant to Washington Administrative Code 296-126-021, Defendants argue that
have “the flexibility to structure pieemte pay to compensate for all regular tasks in a workw
so long as total weekly wages equal more than the minimum wage when divided bysall ho
worked.” (d.) Defendantsassert that both of their piece rates comply with the “workweek

averaging” that is contemplated under the relevant regulattbhh. (

" Transportation and Refrigerated use the mileage rate. (Dkt. No. 75 at 3.)
8 Port Services uses the load rate. (Dkt. No. 75 at 4.)

® For example, Plaintiff Raymond describes a time when he was paid $75 for waitin
eight hours to pick up at load at a port. (Dkt. No. 53-13 at 24.)

10 That regulatiomeads: “Where employees are paid on a commission or piecework
basis, wholly or partially, (1) the amount earned on such basis in eaclweekikperiod may be
credited as a part of the total wage for that period; and (2) The total wadjésrsaich period
shall be computed on the hours worked in that period resulting in no less than the applica
minimum wage rate.” Wash. Admin. Code 296-126-021.
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Plaintiffs argue that Defendants’ piece rates violate the MWA because dpeeis time
completing tasks for which they are not paid. (Dkt. No. 80 at 29-30.) For example, drivers
not paid minimum wage for the time they spend conducting pre-trip inspections, completin
paperwork, loading and unloading the truck, and refuéfirflgl.) Instead, the time spent on
these tasks subsumed within Defendants’ mileage or load rate. (Dkt. No. 75a("Fhe trip-
based wage . . . was meant to cover all dioving tasks associated with a trip, including filling
out paperwork, conducting vehicle inspections, performing maintemativéies, washing the
truck, and any other work necessary to enable a driver to complete a trip.")ffBlangue that
the MWA requires employers to pay their employees “per hour” worked, and the vetrkwe
averaging used by Defendants is therefore uinlliDkt. No. 80 at 30.) Plaintiffs ask the Coun
to certify the following question to the Washington State Supreme Court: “DogsiMyton’s
Minimum Wage Act require neagricultural employers to pay their pieceworkers per hour fg
time spent performing activities outside of pieage work?” (d. at 10.)

“Certification of questions of state law to the highest court of the'stateides a means
to obtain authoritative answers to unclear questions of staté lehcomonaco v. State of
Wash, 45 F.3d 316, 322 (9th Cir. 1995) (quotifigner v. Lederle Lab779 F.2d 1429, 1432
(9th Cir. 1986)). The certification standard is established by Washington lavicassfol

When in the opinion of any federal court before whom a proceeding is pending, it
IS necesary to ascertain the local law of this state in order to dispose of such
proceeding and the local law has not been clearly determined, such federal court
may certify to the supreme court for answer the question of local law involved and
the supreme courhall render its opinion in answer thereto.

Wash. Rev. Code § 2.60.020. Where the state court is in no better position than the feder
to interpret the state statute, certification is inappropmdteomonaco 45 F.3d at 322. The

decision to certifya question rests in the discretion of the district cadurt.

1 Drivers log the time they spend on non-diving tasks as “on duty, not driving” and
Plaintiffs have thus ladled their claim accordinglySeeDkt. No. 56 at 2.)
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Courts in this district, including this one, have previously held that Plaintiffs’ gn-dut
not driving claim are not cognizable under Washington &seHeldev. Knight Transportation
Inc., No. C12-0904-RSL, slip op. at 4-5 (W.D. Wash. April 26, 200&ndis No. C15-0144-
JCC, Dkt. No. 92 at Heldeinvolved a class of truck drivers alleging, among other things, t
the Defendant’s pemile piece rate violated the MWA because driversewest compensated fg
time they spent performing non-driving tasks. No. C12-0904-RSL, Dkt. No. 22 at 2—4. The
Robert S. Lasnik rejected Plaintiffs’ @uty, not driving claim and held that “the MWA does n
require payment on an hourly basikl’ at Dkt. No. 161 at 3. Judge Lasnik emphasized that t
framework established by WAC 296-126-021 authorized the Defendant’silegpiece rateld.
at 3-4. In the wake ofielde this Court rejected a similar claimMendisthat challenged a
trucking companys mileagebased piece rate. No. GD344, Dkt. No. 92 at 7. Concurring with
Judge Lasnik’s reasoning, the Court ruled that WAC 296-126-021 allowed employers who

piece rates to use workweek averaging in order to comply with the MAVA.

hat

-

Hon.
ot

ne

used

The Court agres with Plaintiffs that these prior holdings are called into question by the

Washington Supreme Court’s recent rulingCiaranza'? 416 P.3d 1205. The defendant
company inCaranzapaid its workers on a piece-rate basis to pick frditat 1209. The worker
were paid a set amount for each bin of fruit picked, but were not paid for other taskd tel
their job such as “transporting ladders to and from the company trailer, travetimgen
orchards and orchard blocks, attending mandatory meetings or trainings, andesjoiomgent
and materials.Td. The workers brought a class action lawsuit, alleging the employecs pate
violated the MWA by failing to compensate them for the time they spent on “nonpicking
activities.”Id. The defendant assertedthts workers were compensated for their nonpicking

activities as part of the piece rate, which it argued was allowed by the MIVA.

12 Although the Court has previously denied Plaintiffs’ requests to certify dioues
regarding its on duty not driving claim, tR&aranzadecision warrants reconsideration of this
issue. SeeDkt. No. 28);see alsdMendis No. C15-0144-JCC, Dkt. No. 92 at 8.
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A five justice majority held that “[tje plain language of the MWA requires em@msyto
pay their adult workersat a rate of not less than [the &pgble minimum wage] per hour.Id.
at 1208. The Court rejected the defendant’s argument that its workweek averagiod met
complied with the MWA, noting that “[w]orkweek averaging ignores the per hour oght t
compensatiothat the MWA imposes by making it possible to conceal the fact that an empl
IS not compensating its employees for all hours worked because payment for sonaé hours
piecerate picking work is spread across all hours workkt.at 1211.

Although the Court made clear that its holding only applied to agricultural veoitser
interpretation of the MWA would seem to apply to all employleksat 1222-23 (Stephens, J.,
dissenting) (“[T]he majority’s holding that the MWA provides employeaghd to minimum
wage compensation for each individual hour of work is based on its reading of RCW 49.44
which applies equally to nonagricultural pieceworkers and commissiesad employeés.
Moreover, the Court did not address how its interpretation of the Mif¢&ta the validity of
WAC 296-126-021, which ostensibly allows nagricultural employers to pay their employee
piece rate based on workweek averagidgat 1212 ("WAC 296-126-021 arguably allows
workweek averaging when an employer pays its workes piecerate basis. However, that
regulation has no role here because agricultural workers are expressly exetf)pfs Justice
Stephens noted in her dissent, the majority opinion appears to conflict with the way court
including this one, have hdled similar challenges to piece rate compensalibrat 1223.
Aside from involving agricultural workers, the type of uncompensated work addressed in
Caranzaappears analogous tioe work Plaintiffs allege to support their on duty, not driving
claimin this case

Giventhe Supreme Court’s interpretation of the MWACGaranza it is unclear whether

Defendants’ piece rateswhich are based on the workweek averaging outlined in WAC 296t

126-021—comply with Washington law. For these reasons, the Court concludes that the |
underlying Plaintiffs’ on duty, not driving claim is not clearly determined, artctilea
ORDER
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Washington Supreme Court is in a better position than this Court to answer this question.
Court also concludes that it is appropriate to resolve this issue prior to addreasitiffsPI
motion for class certification (Dkt. No. 52). Accordingly, the Court CERTIFIESdt@wing
guestion to the Washington Supreme Court: “Does the Washington Minimum Wage Act rg
non-agricultural employers to pay their piecde employees per hour for time spent performi
activities outside of pieeste work?” For th@urpose of answering this question, the Court
considers “time spent performing activities outside of prate work”to include: loading and
unloading, pre-trip inspections, fueling, detention at a shipper or consignee, wastisgand

other similar activitiesThe Court does not intend its framing of the quedtorestrict the

Washington State Supreme Court’'s agdagation of any issues that it determines are relevant.

the Washington State Supreme Court decides to consider the certified questiagsnitten
discretion reformulate the questio@ee Affiliated FM Ins. Co. v. LTK Consulting Servs,, Inc.
556 F.3d 920, 922 (9th Cir. 2009).
1. CONCLUSION

For the foregoing reasons, Defendants’ motion for summary judgment (Dkt. Ns. 71
DENIED. The Clerk of Court is directed to submit to the Washington State Supreme Court
certified copies of this ordeg copy of the casdocket in the aboveaptioned matteand,
Docket numbers 38, 52—69, and 71-85. The record so compiled contains all matters in thq
pending cause deemed material for consideration of thelbgajuestion certified for answer.

All proceedingsn this case, to include Plaintiffs’ undecided motion for class certificg
(Dkt. No. 52), are hereby STAYED pending the Washington State Supreme Courtisioesoi
the certified questiarA stay of proceedings is appropriate to avoid piecemeal liigaind to
conserve the resources of the Court and the parties. The parties are DIREGITED jtmnt
status report every 180 dayhe Clerk isSDIRECTED1o statistically close this case.

I

I
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ORDER

DATED this 14th day of June 2018.
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John C. Coughenour
UNITED STATES DISTRICT JUDGE




