Cheong v. Berryhill

10

11

12

13

UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON
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Plaintiff Robin Cheong filed this action, pursuant to 42 U.S.C. § 405(g), for judicial
review of Defendant’s denial of haepplication for supplemental security income (“SSI1”) and
disability insurance benefits (“DIB’Pursuant to 28 U.S.C. § 636(c), Federal Rule of Civil

Procedure 73 and Local Rule MJR 13, the parties have consented to have this matterthe

undersigned Magistrate Jud@eeDkt. 7.

After considering the record, the Court concludes the Administrative Law {JdgF)
erred wherhefailed to find Plaintiff's mental impairments severe at Step Two. The ALJ als

failed to properly consider the medical opinion evenfexaminirg physiéans Drs.Jennifer
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GalbreathPsyD., and David Widlan, Ph.IHMad the ALJ considered af Plaintiff's severe
impairments at Step Two and properly evaluated the medical opinion evidence, the residl
functional capacity (“RFC”) may have included additiblivaitations. Therefore, the ALJ’s errg
is harmful and the Court orders the Commissioner’s final decision be vacatedritirgsy and
this matter remanded pursuant to sentence four of 42 U.S.C. § 405(glefoioaichearing
consistent with this Order

FACTUAL AND PROCEDURAL HISTORY

OnAugust 28, 2013Rlaintiff filed an application for DIB, alleging disability as of
February 2, 2015eeDkt. 9, Administrative Record (“AR”) 138. The application was denied
upon initial administrative review and on reconsideration. ARP1&Intiff filed a written reques
for a hearing on April 29, 2014d. On October 2, 2014, Plaintiff filed an application for SSI.
152. That application was subsequertgalated to the hearing level. AR 12.

ALJ MJ Adamsheard the matteyn April 28, 2015SeeAR 28-50. In a decision dated
May 28, 2015, the ALJ determined Plaintiff to be not disal$e@AR 12—23 Plaintiff's request
for review of the ALJ’'ddecision was denied by the Appeals Council, making the ALJ’s dec
the final decision of the Commission&eeAR 1-6; 20 C.F.R. 88 404.981, 416.1481.

In Plaintiff’'s Opening Brief, Plaintiff maintains the ALJ erred by failing t9:f(td
Plaintiff’'s mental healthmpairmensto be severe at Step Twand(2) accommodate the
limitations arising from Plaintiff's gouSeeDkt. 11, p. 1.

STANDARD OF REVIEW

Pursuant to 42 U.S.C. § 405(g), this Court may set aside the Commissioner’s deni

social security benefits if the ALJ’s findings are based on legal errtsupported by
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substantial evidence in the record as a wigdgliss v. Barnhart427 F.3d 1211, 1214 n.1 (9t}
Cir. 2005) ¢€iting Tidwell v. Apfel 161 F.3d 599, 601 (9th Cir. 1999)).
DISCUSSION

l. Whether the ALJ erred by finding Plaintiff's mental health conditionsdid not
constitute severe impairments at Step Two.

Plaintiff asserts the ALJ erred by finding Plaintiff's mental impairrseminsevere at
Step Two of the sequential evaluation process. Dkt. 1IDdf@ndant assertee ALJ properly
considered Plaintiff’'s impairments and Plaintiff merely offers a diffieirgerpretaton of the
evidence.Dkt. 12.

Step Two of the administration’s evaluation process requires the ALJ to determi
whether the claimant “has a medically severe impairment or combination of imp&irmen
Smolen v. ChateB0 F.3d 1273, 1290 (9th Cir. 1996) (citation omitted); 20 C.F.R. 88
404.1520(a)(4)(ii), 416.920(a)(4)(ii). An impairment is “not severe” if it does nghifstantly
limit” the ability to conduct basic work activitiesOZ.F.R. §§ 404.1521(a), 416.9a)!

Regarding mental impairments, the ALJ will consider four functional areas: astofitie
daily living; social functioning; concentration, persistence, or pace; and episodes of
decompensation. 20 C.F.R. 8 404.1520a(c)(3). If the ALJ rates the degree of a cdaimant’
limitation “in the first three functionadreas as ‘none’ or ‘mild’ and ‘none’ in the fourth area,

[the ALJ] will generally conclude that [the claimant’s] impairment(s) is nodigewnless the

evidence otherwise indicates that there is more than a minimal limitation in [the claimant’s

1 The Court notes that on March 27, 2017, revisions to Social Securityegkesling the evaluation of
medical evidence came into effeapdating several regulations that are pertinent to this m&#e82 Fed. Reg.
5844(Jan. 18, 2017) (codified at 20 C.F.R. 8§ 404, 416). However, becausehgsAéd his decision in this cag
on May 28, 2015, the Court will apply the rules as they existed at that time

g

e
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ability to do basic work activitiesId. at (d)(1). An impairmen(s) “can be found ‘not severe’
only if the evidence establishes a slight abnorm#iidy hasno more than a minimal effect on
an individual[']s ability to work.””Smolen 80 F.3d at 1290qQotingYuckert v. Bowerg41l F.2d
303, 306 (9th Cir. 1988pn@optingSocial Security Ruling “SSR” 838)).

At Step Two, the ALJ discussed medical evidence regarding Plaintiff sahfezalth
conditions. AR 16-17. The ALJ then found Plaintiff Inai&d limitationsin the functional area
of activities d daily living, social functioningand concentration, persistence or pace, and n
episodes of decompensation. AR 17-TBe ALJ determined, “[b]ecause the claimant’s
medically determinable mental impairmgoause nanore than ‘mild’ limitation in any of the
first three functional areas and ‘no’ episodes of decompensation which have beemaoéex
duration in the fourth area, they are nonseveéraR 18.

First, the ALJ found Plairft has mild limitation in activities of daily living because
Plaintiff did not report any mental limitations affecting sedfe,and is able to clean, shop, coq
do laundry, and manage his financ&R 17. The evidence, however, does not support the A
finding. Plaintiff stated in &ocial Security Administrationufction Report (“SSA Function
Report”) that he is able to perform personal care (except during gout)flalesn his apartmen
preparemeals, go to the food pantry or shop for needed items, drive a car, do laundry, an
manage his money. AR 210-12. HoweWRgintiff testifiedheis losing the ability talrive. AR
34. He testifiedther people drive his céor him because lights and salsdistract him, leadin
to driving mistakes and dangehen he driveswith people in thecar.” AR 34. Plaintiff also
reportedthatgrocery shopping is difficult for him because of his Asperger’s syndrome and

because he is easily overwhelmed. AR 3®2h regardto preparing ath eating meals, Plaintiff

O
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“open[s] the cans and eatfen just in [his] room,” rather than eat with the rest of the resid
athis transitional housing residenisecauseit’'s too many people.” AR 45.

During a psychological elzation with Dr. Widlan, Plaintifreportecthat he sleeps
fifteen hourgperday. AR 315. Aacheckupwith Dr. Allison FitzgeraldM.D., Plaintiff's
treating physician, heeported sleeping twenty hours per daR 468.Plaintiff testified to
difficulty watching television because he must “rewind to kind of see what [isspth” AR 43.
The evidence showRlaintiff's activities of daily living are more lifted than described by the
ALJ. Therefore, the Court finds the ALJ’s conclusion thatrRiiihasmild limitation in
activities of daily living is not supported by substantial evideSee. Reddick v. Chatet57
F.3d 715, 722-23 (9th Cir. 1998) (finding an ALJ must not “cherry-pick” certain observatiq
without considering their context).

Second, the ALJ determin&daintiff hasmild limitation in social functioningSocial

functioning refers to a claimant’s capacity to interact independentlyojaipgiely, effectively,

and on a sustained basis with other individuaése20 C.F.R. pt. 404, subpt. P, app. 1, § 12.00.

The ALJdeterminedPlaintiff hasmild limitation in social functionindpecausdeinteracts with
others on an Internet forum, gets along with authority figures, is described@eative in
medical evidence, artus treatmengoals include making new friends #&A” and “NA”

meetings, and, “hopefully while [Plaintiff is] volunteerindAR 18. Moreover, the ALJ found

Plaintiff plars to continue studying Jainism and attending temple in Bothell, and in February

2015, reported beghmore active socially and developing a close relationshipastbman that
he met at CD (chemical dependengyup. AR 18.
The evidence, however, does not support the ALJ’s finditegntiff stated in a SSA

Function Report that he gets along wiamily andauthority figuresand although he is

PNts

ns
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“homebound kind of personlieinteracts with others on Internerumsevery day AR 213-15.
In arecovery plan review with Community Psychiatric Clini€PC’), Plaintiff stated that he
has “one good friend,” plans to continue studying Jainism, and hopes to gain more friend:;
through ‘AA,” “NA,” and volunteering. AR 339-42. However, iiCRCcrisis planPlaintiff
reported that he does not have the energy or motivation to do anything, and mosty stay
home. AR 299. CPC progress notedude Plaintiff's statement that has a “hard time”
making friends and does not trust people. AR 313.

Further,while Plaintiff was cooperative duringsychological evaluatianwith Drs
Widlan and Galbreattne exhibied other signs of limitation in social functioning. AR 318, 25
Dr. Galbreath reported that Plaintifisood was depressed and anxious, affect wasilat,
contact was “fleeting,and Plaintiff stared at a desk when he talked. AR 257. Dr. Fitzgeralg
described Plaintiff at one appointmentiagable, agitated and havindflight of ideas” and
“pressured speech.” AR 273. During #naluation withDr. GalbreathPlaintiff was
appropriately dressed and groomA®R 257. However, in aappintment with Dr. Fitzgerald,
Plaintiff hadpoor hygiene and was disorganized. AR 283.

Moreover, the evidence includes three Global Assessment of Functioning (“GXAiF&
received by Plaintifthat show more than mild limitations in social functioniBgeAR 256,
304, 317. However, the ALJ properly discounted these sbesise he gave specific and
legitimate reasons as to whyfoeind the GAF evidence unreliablEhe scores are not always
accompanied bgupportingexplanatios—the clinician and DiGalbreath gave specific reasor
behind their GAF ratings, but Dr. Widlan did nSeeAR 304, 255-56, 317. Moreovehd ALJ
found that heyrelied on Plaintiff's subjective complaints, and ftig edition of theDiagnostic

and Statistical Manual of Mental Disordedsopped the GAF scale in part because of its lach

\"ZJ

7.
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clarity and questionable psychometrics. AR 19. In additirthreeopinionsindicated theGAF
scorewaspartially basedon psychosociafactors, such as unemployment and problems relat
housing. AR 304, 256, 318ccordingly, the ALJ’s decision to give little weight to Plaintiff's
GAF scoreis valid.

However,the ALJdid not discussvidencehatshows Plaintiff'ssocial functionings
morelimited than described by the ALTherefore, the Court cannot conclude the ALJ’s find
that Plaintiff has only mild limitation in social functioning is supported by substantddrrece.
See Hutchinson v. Colvig016 WL 6871887, *4 (W.D. Wash. Nov. 22, 2016) (notimafthe
ALJ’s treament of the evidenda therecord at Step Two suggested improper “chercking”
to support the ALJ’s decision “while failing to address aspects of the record sag@ofinding
of severe limitationy).

Third, the ALJ determineBlaintiff has mild limitation in the area of concentration,
persistence, or pac@R 18.The ALJ relied on evidence showiRggintiff enjoyssuring the
internet andvriting musicand fiction, and reported releasing an album of music and publis
book.AR 18. The ALJ foundheonly change in these activitieiescribed by Plaintiffin a SSA
Function Report) waa physicalifficulty of standing to sell book&R 18. The ALJ also found
Plaintiff reportel that he anpay attention “all the time&nd @nfollow written andspoken
instructions AR 18. The ALJ also relied on evidence showiigintiff's mental status
examination findings (in terms of cognitive abilitiéeave generallypeenwithin normal limits
with some impairments in remote memoiR 18. Moreoverthe ALJfoundPlaintiff
“indicat[ed a capaity to keep ta scheduleby reporting that he iattending NA” meetings

daily and “AA” meetingsiveeklyor biweeky. AR 18.
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The ALJhowever, did not discuss evidence showing Plaintiff's mental impairments
caused limitations in this functional ar&eeAR 18. The record showRlaintiff sometimes lsa
normal memory and ability to concentra&eeAR 318 (Dr. WidlarratedPlaintiff's
concentration abilityas“normal” during the evaluatiobecause he was abledount backward
from 100 in intervals of three and seydBut the evidence also shows depression and anxie
lower his ability to concentraté-or example, Dr. Galbreath’s evaluation stétesin the
concentration portion of the mental status exation, Plaintiff was able to name two out of a
expected three animals that begin with the letter AdR"258. Dr. Fitzgerald’s treatment notes
indicate Plaintiff exhibits poor attenth span and concentratiddeeAR 264. Moreoverwhile
the ALJ state®laintiff’s cognitive abilities have generally been noriainental status
examinations, except for remote mem@kR 18), Plaintiff's judgment or insightr bothwere
impairedin two mentalstatus examination®R 346, 348.

The ALJfailed to discuss the foregoing evidence when finding Plaintiff had mild
limitation in this areaTherefore the Court cannot conclude the ALJ properly considered all
evidence when finding Plaintiff hadild limitations in concentration, persistence, or p&me
Flores v. Shalala49 F.3d 562, 57071 (9th Cir. 1995). Therefore, the ALJ’s third finding is
supported by substantial evidence.

Fourth, the ALJ found Plaintiff experienced no episodes of decompensation which
been of extended duratioAR 18. Plaintiff has not shown, nor does the Court fthdthe
suffered from episodes of decompensation of an extended du@éedkt. 11. Therefore, the
ALJ’s fourth finding is supported by substattevidence.

For the above stated reasons, the ALJ failed to consider the entire record whnn fin

Plaintiff did not have a severe mental impairment at Step Two.
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Additionally, the ALJ failed to discuss significant, probative evidence without

explanation: the evidence related to Plaintiff’'s bipolar 1 disorder diagnosig[Theed not

discuss all evidence presentedincent ex rel. Vincent v. Heck]éf39 F.2d 1393, 1394-95 (9th

Cir. 1984). However, the ALJ “may not reject ‘significant probative evidence’ without
explanation.’Flores 49 F.3d at 570-7Xj@otingVincent 739 F.2d at 1395). The “ALJ’s writte
decision must state reasons for disregarding [such¢eeel”ld. at 571.

Dr. Fitzgerald’s treatment notes diagnose Plaintiff with bipolar 1 disordkdescribe
associated chronic problems throughout the re@ed.generallAR 271, 471. For example, in
April 2013, Dr. Fitzgerald stated that the bipolar 1 disorder was “uncontrolled,’ssasiated
with “mania,” and caused Plaintiff to fail to take his medications regulafy2ALl. In August
2013, Dr. Fitzgerald stated that Plaintiff exhibited thoughts of grandiosity andigespeech,
the bipolar | disorder was uncontrolled, persistent in frequency, and resultedhtrifiPassing
appointments. AR 280-81. In October 2013, Dr. Fitzgerald stated that the bipolar 1 diss<
uncontrolled and resulted in anhedonia, poor hygiene, and disorganization. AR 283.

Although the ALJ lists portions of evidence of Plaintiff’'s bipolar 1 disorder diagnosi
(seeAR 16), he fails to discuss it in the Step Two analysis and whether it causedrfahcti
limitations. It is of significant, probative value because it regards theityeaePlaintiff's
mental impairment. The ALJ may have had reasons for disregarding this eyidetthe Court
cannot know because the ALJ did not state any reasons for doing so. Therefore, on rema3
ALJ is directed to discuss the bipolar 1 disorder evidence in further detalil.

Accordingly, the Court find¢ghat the ALJ erred. The record showst Plaintiff was
diagnosed with depressicamxiety disorderposttraumaticstress disordeAsperger’s

syndrome, and bipolar 1 disord8eege.g, AR 255, 271, 297. These conditions caused

n
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functional limitationsSee e.g, AR 317 severdimitations in Plaintiff's ability to complete a
normal work day and work week without interruptions from psychologically-basepteyns
due to depression arahxiety);AR 334-36 (from March until May 201®]aintiff's CPC
progress notes report that he felt depressed, did not want to “leave the house,” haty difficy
making friends, and remained in bed from 9:00 p.m. until 2:00 or 3:00 p.m. every day due
“PTSD”). Therefore, the Court findbat Plaintiff's mental health conditis@resevere
impairmens.

Harmless error principles apply in the Social Security conkéalina v. Astrue674 F.3d
1104, 1115 (9th Cir. 2012). An error is harmless, however, oitlisihot prejudicial to the
claimant or “inconsequential” to the ALJ’s “ultimate nondisability determinatiStotit v.
Commi, Soc. Sec. Admi54 F.3d 1050, 1055 (9th Cir. 2006¢e Molina674 F.3d at 1115.
The determination as to whether an error is harmless requires ssfxaskc application of
judgment” by the reviewing court, based on an examination of the record made “wegatd
to errors’ that do not affect the parties’ ‘staygial rights.”” Molina, 674 F.3d at 1118-19
(quotingShinseki v. Sanders§56 U.S. 396, 407 (2009)oting28 U.S.C. § 2111)). If the ALJ
accounts for albf Plaintiff's limitations in assessing the RFC, the Step Two error is harmle
See Lewis v. Asig 498 F.3d 909, 911 (9th Cir. 2007).

Here, the ALJ failed to discuss Plaintiff’'s mental limitations and the opiniorevefal
doctors inassessinghe RFC, making the Step Two error harmfuieTALJ mentiord
depression, anxiety, posgumatic stresdisorder, and Asperger’s syndrome in subsequent
portions of his decision, butdinot discuss the limitations caused bggimpairmens or
include any mental limitations in the RFEeeAR 20-21.The ALJalsomentionedhe medical

opinions ofexamining physicianBrs. GalbreattandWidlan, and norexamining physicians

I

to
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Drs. Bruce Eather, Ph.D. and Carla van Dam, PatBtep Twobut did not discuss the opiniohs
when determininghe RFC?2 Because the ALJ did not discuitee mental impairmerstand

medicalopinionsin assessing the RE@e Court cannot conclude the ALJ properly consider

—

Plaintiff's severe mental impairments throughout the remaining steps oftihensial evaluatio
process.

A review of the record showtke RFC assessment may have changed had the ALJ
properly considered Plaintiff’'s mental impairmgaindthe medicabpinions at Step Two. For
example, the ALJ gave little weight to Plaintiffsperger’'s syndrome diagnosis and subjective
mental impairment symptom testimori8eeAR 20. Had the ALJ properly considered Plaintiff|s
Asperger’s syndrome diagnosis andntal impairmentat Step Two, Plaintiff's subjective

testimony may have been given additional weight and additional limitations mapéave

—

included in the RFC assessment and hypothetical question posed to the vocationdletaper
Berkshire As the ALJ’s failure to properly consider Plaintiff's mental impairrseetere at
Step Two and throughout the remaining sequential evaluation process impacts e ultim
disablity decision, it is not harmless.

The ALJ’s error at Step Two requiremmandto the Commissioner for proper
consideration of Plaintiff’'s severe impairments and to reconsider each @ntaining steps
the administrative process incorporating Plaintiff's mental impairsserd the work limitations

possibly caused by éisesevere impairment As the ALJ’s error at Step Two impacts all aspects

2 As further discussed in Sectioninifra, even if the ALJ's cosideration oftie medical opinion evidence
of Drs. Galbreath, Widlan, Eather, and van Detrtep Two was sufficient to show he considered Plaintiff's sejere
impairments throughout the remaining steps of the sequential evaluateasg, hdailed to preerly considerhe
medical opinions and therefore the error is harmful.

ORDER VACATING DEFENDANT’S DECISION
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of the ALJ’s decision, the ALJ is instructed toeealuate this entire matter on remand,
completing each step of the sequential evaluation prdcess.
Il. Whether the ALJ properly weighed the medical opinion evidence.

Plaintiff contends the ALJ failed to properly consider the opiniorexaminng
physicians DrsGalbreathandWidlan. Dkt. 11.Plaintiff alsocontends the ALJ erred by giving
too much weight to the opinions of neramining sourcedPrs. Eatheand van Damld. While
the ALJ’s error at Step Two requires the ALJ teevaluate this entire matter on remand, the
Court specifically directs the ALJ to reconsider the opinions of Gatreath, Widlan, Eather,
and van Dam because the ALJ provided conclusory reasons for giving little voeyist
Galbreath and Widlan’s opinions.

A. Dr. Galbreath

In October of 2013, DiGalbreath completea psychologal evaluationregarding
Plaintiff's functional abilitiesSeeAR 254-58. The ALJ discussed the findings of Galbreath
andwith the exception of an assessment of mild limitationsork+elated activitiesgave the
opinion little weight AR 18-19. The ALJoncludedr. Galbreath’saccompanyingxamination
report does not reflect moderate to marked limitationshe following reasons:

() [T]he claimant reported that he is a musician and that he played live shows

when he was in a band.)[#e published a book in July 2013, but could not afford

to do the necessary marketing to sell his book. n@ntal status examination,

the claimant was cooperative, and readifgwered question§}) He wasable to

provide a clear history5] His mood was depressed and anxiand his dect

was flat However,his thought process and content were within normal limits, he

was oriented, his perception was intact, and his fund of knowledge, concentration,

abstract thought and insight and judgment were within normal lirf@)sHe

remembered 1 of 3 words after a brief delay, but digit span forward and dckwa
were|[sic] intact.

3 While the Court finds the mental impairmeatesevere, the Court makes no determination on how t
severe impairmestwill impact the ALJ’s evaluation of the remaining sequential evaluatioogss, including

nese

Plaintiff's credibility, the medical opinion evidence, and Plaintiff's RFC.
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AR 18-19 (numbering added).

When a treating or examining physician’s opinion is contradicteddltiecanreject the
opinion “for specific and legitimate reasons that are supported by substarteiavin the
record.”Lester v. Chater81 F.3d 821, 830-31 (9th Cir. 1996iting Andrews v. Shalaleéb3
F.3d 1035, 1043 (9th Cir. 1995)). The ALJ can accomplish thisditirtg out a detailed and
thorough summary of the facts and conflicting clinical evidence, statingtbrpiietation
thereof, and making findingsReddick 157 F.3dat 725 ¢iting Magallanes v. Bower881 F.2d
747, 751 (9th Cir. 1989)).

Here even thouglhhe ALJlisted six reasons for giving Dr. Galbreath’s opinion little
weight, he did not state his interpretation of the evidence, or make findings—trebdAhJt
explain how Dr. Galbreath’s opinion of moderate to marked limitations is contradicted b
findings listed by the ALJ in the decisidnstead, he ALIJsummarizedeverafacts that he
relied upon to conclude the examination report does not refiederate to marked limitation.
AR 18-19.The ALJ alsancludedconflicting clinical evidencenamelyPlaintiff's flat affect,
depressed and anxious mood, and impaired memory. AR 19. Howevsurtingaryis very
limited. For examplethe ALJ citel one section of thgix-sectionclinical interview(activities of
daily living), noting Plaintiff previously published a book, Bailing to discuss Plaintiff's
statement that he “writes when he is not feeling depressed, but ‘rigihaas]looking
homelessness in the face.” AR 29%he ALJcited to Plaintiff’'s cooperative behavior the
attitude aml behavior portion of the mental status ekation, but dd not mention Plaintiff's
“fleeting” eye contact, which was listed time sameportion. AR 19.

Without more, the AL$ conclusory statements rejecting Dr. Galbreath’s opifaded
to meet the beel of specificity required to reject a physician’s opinion arelnsufficient for

ORDER VACATING DEFENDANT’S DECISION
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this Court to determine if the ALJ properly considered the evidence. Thereford, fegrad.
SeeEmbrey. Bowen849 F.2d 418, 421-22 (9th Cir. 1988) (“it is incumbent orAth&to
provide detailedreasonedand legitimate rationales for disregarding phgsicians’findings[;]”
conclusory reasons do “not achieve the level of specificity” required toyjastiALJ’s rejection
of an opinion)McAllister v. Sullivan 888 F.2d 599, 602 (9th Cir. 1989) (an ALJ’s rejection ¢
physician’s opinion on the grountsat it was contrary to clinical findings in the record was

“broad and vague, failing to specify why the ALJ felt the treating physe@pinionwas

flawed”); Blakesex rd. Wolfev. Barnhart 331 F.3d 565, 569 (7th Cir. 2003) (“We require the

ALJ to build an accurate and logidaidge from the evidence to [hispnclusionE]”).
Had the ALJ properly considen the opinion of DrGalbreaththe RFC and hypotheticy
guestion may have included additional mental limitations. As the ultimate disability decisic
may have changed, the ALJ’s error is not harmiges.Molina674 F.3d at 1115.
B. Dr. Widlan
In May of 2014, DrWidlan completed gsychologicakvaluationregarding Plaintiff’s
functional abilitiesSeeAR 315-26. The ALJ discussed the findings of Biidlan and gave thg
opinionlittle weightbecause
(1) The claimant’s examination findings and social functioning on a longitudinal
basis are at odds with the assessed moderate to marked limité2ijpDs. Widlan
had no records to review, hence he was unaware of the longitudinal pastdie
(3) Dr. Widlan indicated that the claimant had normal thought process and
content, orientation, perception, memory, fund of knowledge, concentration,
abstract thought, and insight and judgment.
AR 19 (numbering added).
As discussedupra when an examining physician’s opinion is contradictedAthkmay

reject theopinion “for specific and legitimate reasons that are supported by substarteiayi

in the record.’Lester 81 F.3d at 830—-3kifation omittedl. The ALJ can accomplish this

rocd
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through “a detailed and thorough summary of the facts and conflicting clavickdnce, stating

his interpretation thereof, and making findingReddick 157 F.3cdat 725 Citation omitted)

The ALJ providedhreeconclusory reasons for giving little weight to the opinion of Or.

Widlan. SeeAR 19.First, he ALJstated Dr. Widlars findings of moderate to marked
limitations insocial functioning are at odds wiaintiff’'s social funcdioning on a longitudinal

basis. AR 19. However, Hailed toexpoundanyfactsillustrating Plaintiff'ssocial functioning

on a longitudinal basis, how Dr. Widlan’s opinion was at odds with those facts, or why su¢

disagreemenivould render Dr. Widlan’s opinion less reliable. Secohd AlJ statedthatDr.
Widlan was unaware of the “longitudinal pictuleecauseDr. Widlan did not have access to
claimant’s records. AR 1®But the ALJfailed to explain how Dr. Widlan’s lack of a longitudir
picture rendergis opinionless reliableWithout more, the ALJ has failed to meet the level of
specificity required to rect a physician’s opinion.

Third, the ALJlistedmental status examation categories of Dr. Widlan’s repdhat
indicatal Plaintiff was “norma)” but failed to discussonflicting mental status exaimation
results in Dr. Widlan’s repore(g, Plaintiff's “restricted affect” or “depress[ed]” mopdbeeAR
19;see alsAR 318.The ALJ also failed texplain why the factthat he relid uponare
inconsistent with DrWidlan's findingsof moderate to marked limitations social functioning.
The vague, conclusory statements rejecting the opini@r.aVidlan do not reach thkevel of
specificity necessary to justify rejecting the opinion arelnsufficient for this Court to
determine if the ALJ properly considered the evidence. Therefore, the Ald)®eeMcAllister,

888 F.2dat 602.
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Had the ALJ properly considedithe opinion of DrWidlan, the RFC and hypothetical
guestion may have included additional mental limitations. As the ultimate disability decisic
may have changed, the ALJ's@ris not harmlessSee Molina674 F.3d at 1115.

C. Non-examining Physicians

Plaintiff argueghe ALJ erred by giving too much weight to the opinion of non-
examiningphysicians Dkt. 11, pp. 7-8Specifically, Plaintiff argues BrEather and van Dam
opinions cannot constitute substantial eviddmegausehey rendered their opinions without
examiningseveral important evidentiary documents and they offered vague explanationy |
they disagreed with Dr. Galbreath’s opinidch.

A non-examining physician’s opinion may constitute substantial evidence wken it i
consistent with other independent evidence in the reGomhpetyan v. Halte242 F.3d 1144,
1149 (9th Cir. 2001). However, “[iJn order to discount the opinion of an examining physici
favor of the opinion of a non[-Jexamining medical advisor, the ALJ must set forthispecif
legitimate reasons that are supported by substantial evidence in the riigargeh v. Chater
100 F.3d 1462, 1466 (9th Cir. 1996)tihg Lester 81 F.3d at 831). As the ALJ did not provid
specific and legitimate reasons for discounting the opinions of Drs. Galbreath diath Viie
erred when he discounted these opinions in favor of the opinions of two non-examining d
On remand, the ALJ should esraluate all the medical opinion evidenteinclude Drs. Eather
and van Dam’s opinions.

II. Whether the ALJ erred by failing to provide clear and convincing reasons
supported by the record to discount Plaintiff’'s subjective testimony.

Plaintiff contends the ALJ failed to give clear and convincing reasons for discountir
subjective symptom testimony. Dkt. 11, pp. 12-The Court concludeie ALJ committed

harmful error at Step Two and in assessing the medical opinion evidaEaSections & I,

7

or wh

AN in

11}

bctors.
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supra Because the ALJ’s reconsideration of Step Two and the medical opinion evidence
impact hisassessment of Plaintiff's subjective testimony, the ALJ must reconsider Pintif
subjective testimony on remafd.

The Court also notes that darch 16, 2016the Social Security Administration chang
the way it analyzes a claimant’s credibili8eeSSR 16-3p, 2016 WL 1119029 (S.S.A. Mar. ]
2016). The term “credibility” will no longer be usdd. Further, symptom evaluation is no
longer an examination of a claimant’s charactedjudicators will not assess an individgal’
overall character or truthfulnessd. at *10.The ALJ’s decision, dated May 28, 2015, was
issued approximately one year before SSR 168@mme effective. Therefore, the Adidl not
err by failing to apply SSR 16-3p. However, portions of his decision finding Plaintiff noglgr
credible do not comply with the new SSR. For example, the ALJ found Plaintiff not entirel
credible, in part, because he was inconsistent in his reports of abstinence frareedBapAR
21. This is an assessment of Plaintiff's overall truthfulness on a matter adreldtis disability
and is improper under SSR 16-3p. @mand the ALJ is directed to apply SSR 16-3p when
evaluating Plaintiff's subjective symptom testimony.

IV.  Whether the ALJ erred by failing to further develop the record.

Plaintiff contends the ALJ erred by failing to properly consider the ltraita caused by

his mental impairments. Dkt. 11, pp. 13- Specifically, Plaintiff statethe ALJ erred by failing

to further develop the record with regard to Plaintiff's reported Asperggndromeld.

4 Plaintiff argues the ALJ lacked clear and convincing reasons to discsunedibility because the ALJ
failed to account for limitations arising from his gout flar@eeDkt. 11 at 12As discussedupra the Court is
ordering the ALJo re-evaluate this entire matter on remand, completing each step of the sdaquattiation
processwhich will include reevaluatingPlaintiff's subjective testimony. Therefore, the Court need not exam@n
merit of Plaintiff's gout flare credibility argument at this time, and wélt make any determination on whether o

may

ed

61

~—+
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not the ALJ failed to account for limitations arising from Plaintiff's goutefia
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“An ALJ’s duty to develop the record further is triggered only when there is ambiguous
evidence or whethe record is inadequate to allow for proper evaluation of the evidéviages
v. Massanari276 F.3d 453, 459-60 (9th Cir. 2001). Where the record, taken as a whole,
adequate to evaluate a claimant’s alleged impairment, the ALJ’s duty toplévelrecord is ng
implicated.SeeBaghoomian v. Astry&819 F.App'x 563, 566 (9th Cir. 2009).

Here, the ALJ stateRlaintiff does not have a medically determinable impairment of
Asperger’'ssyndrome for the following reasons:

(1) Dr. Galbreath based tliBagnais solely on the claimant’s repgand]did not

have records to review2) The claimant reported to SSA that ‘Dr.” Cargrra

diagnosed Asperger’s in May 2Q1&Ithough records from that source are not on

file, I note that Cary Terra, MA, LMFT, is nohacceptable medical source for
purposes of diagnosing medically determinable impairméitsurthermore, Dr.

Gustafson, who has treated the claimant since March 2014, did not diagnossg

Asperger’s syndrome.

AR 17 (numbering added).

Plaintiff has shown the record was ambiguous and inadequate wh&hltlesaluated
the alleged Asperger’s syndrome impairment, thesALJcommitederror.Dr. Galbreath’s
evaluation states Plaintiff reported that his Aspergamgirome wasdiagnosed in 2012 by a
psychologist.” AR 254.A the disability report cited by the ALJ, Plaintiff repatthat a “Cary
Terra DR” of “Terra Therapy” treated or evaluatech for Asperger’s syndrome in May 2012.
AR 194.Besides these statements, howetler records devoid ofevidenceof an Asperger’s
syndrome diagnosisr treatment from an acceptable medical sourberefore the record, take
as a whole, imadequate to evaluaB®aintiff's alleged impairment

However, the ALJ did not inquifeirtherfor adequate@videnceo evaluag Plaintiff's

alleged impairmentnsteadthe ALJconsidered the record as it stoddterminé, without any

recordsthat a “Cary Terra, MA, LMFT” is not an acceptable medical squneéd concludd

ORDER VACATING DEFENDANT’S DECISION
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Plaintiff does not hava medically determinable impaient of Asperger’s syndromé&herefore,
the ALJerred by evaluatg Plaintiff's alleged Asperger’s syndrome diagnosis and treatment
without performing his duty teurtherdevelop theecord.

In order to properly consider all limitations caused by Plaint§Eperger’'ssyndrome,
the Court directs the Commissioner to allow Plaintiff to submit additional evidegaeding hig
functional limitations on remand.

CONCLUSION

Based on the foregoing reasons, the Court hereby thadthe ALJ improperly
concludedhatPlaintiff was not disabled. Accordingly, the Court orders the Commissioner’
final decision to deny benefits be vacated in its entirety and this mattendenh pursuant to
sentence fouof 42 U.S.C. § 405(g) for @ novchearingin accordance with the findings
contained herein.

Datedthis 7thday ofJuly, 2017.

o (i

David W. Christel
United States Magistrate Judge
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