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v. Kelly et al

THE HONORABLE JOHN C. COUGHENOUH

UNITED STATES DISTRICT COURT
WESTERNDISTRICT OFWASHINGTON
AT SEATTLE

MARGRETTY RABANG, et al, CASE NO.C17-00883JCC

Plaintiffs, ORDER
V.

ROBERT KELLY, JR, et al,

Defendant.

This matter comes before the CourtRIaintiffs’ motion to compel (Dkt. No. 95),
Defendantsimotion to quash subpoedacesecum(Dkt. No. 98), motion to strike notices of
depositions and for protective order (Dkt. No. 125), and Objector Nooksack Indian Tribe o
Washington’s motion to quash (Dkt. No. 124). Having thoroughly considered the parties’
briefing and the relevant record, the Court finds oral argument unnecessaryenddRDERS
astay of proceedings for the reasons explained herein.

l. BACKGROUND

This case arises out of the disenrollment of hundreds of Nooksack tribal members,

the subsequent Department of the Interior (DOI) and Bureau of Indian Affak} dBtisions,

also at issue in a related case before this Cdrigintiffs in this matter are “purportedly

! Nooksack Indian Tribe v. Zink€17-02193CC.The Court, on joint motion of the
parties,issued a 120-day stay of proceedings on June 27, 2017. (C17-0219-JCC, Dkt. No.
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disenrolled” members of the Nooksack Indian Trl§®kt. No. 64 at 4.) Defendantsea
members of the Nooksatibal leaderkip, tribal court, and other tribal agencids. Gt4-6.)
The Court has provided a detailed factual background of this case in previous Gelid&t.(
Nos. 62at 1-6; 63 at 1-2.) The followinig aprocedural history of thease relevant to the
motiors pending before the Court.

1. Plaintiffs’ Motion to Compel

On August 24, 2017, Plaintiffs filed a motion to compel in which they ask the Court
order: (1)DefendanDodge to produce all responsive documents consistent with Federal R
Civil Procedure 34; (2pefendantArmstrong, Canete, and Kelly Jr. to respond to discovery
requestsand(3) Five non-party Nooksack Tribal employees to comply with the Plaintiffs’
subpoenaluces tecum(Dkt. No. 95 at 2.podgeresistsdiscovery on various groundS€e
generallyDkt. No. 108.) Armstrong, Canete, and Kelly Jr. argue that they do not have to rg
to the discovery requests because of their pending interlocutory appeal. (Dkt. 94152

2. Defendants’ Motion to Quash Subpoena Duces Tecum

On August 24, 2017, the Kelly Defendatfited a motion to quash a subpoehses

tecumserved byPlaintiffs on Defendants’ counsel, Schwabe, Williamson & Wyatt, P.C.

to

ule of

spond

(“Schwabe”) (Dkt. No. 99 at 7-10.) Plaintiffs sought documents purportedly related to Dodge’s

involvement in the Kelly Defendants’ alleged scheme to defraud Plainbs. lo. 104 at 2—
3.) The Kelly Defendants argue that the subpoena sought information that waeyatlient
privileged, work product, and otherwise confidential. (Dkt. No. 98 at 3—4.)

3. Defendants’ Motion to Strike Depositions and for Protective Order

On October 10, 201TheKelly Defendants filed a motion &trike notices of deposition

for Defendats Canete, Armstrong, and Kelly. (Dkt. No. 125 at 4-6.) They also saught

2 The Court expresses no opinion on the validity of the disenrollments by referring t
these Nooksack tribal members as “disenrolled.”

3The Court uses the term “Kelly Defendants” in this order to refer to all of the
Defendants except Raymond Dodge Jr.
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protective order precluding discovery against the Kelly Defendants whileititerlocutory
appeal is pendingld.) Plaintiffs arguehat they are entitled to discovery from the Kelly
Defendantpertainingto issues raised in Defendant Dodge’s pending motiosuimmary
judgment. (Dkt. No. 127 at 2.)

4. Objector Nooksack Tribe's Motion to Quash

On October 17, 2017, the Nooksack Indian Tribe, appearing as a non-party objectg
a motion to quash subpoeankedivered by Plaintiffs on three tribal employees seagkin
depositions and tribal documents. (Dkt. No. 124 aTRe Tribe asserts that the employees ar
insulated from the discovery requests based on the doctrine of tribal sovereigntyn(tdipi
Plaintiffs argue they are entitled to thisscovery under the Federal Rules. (Dkt. No. 127 at 4

5. Nooksack Tribe's Entry into a Memorandum of Agreement with DOI

On August 28, 2017, Defendant Kelly, in his capacity as Chairman of the Nooksack
Tribal Council, entered into a Memorandum of Agreement (MOA) with MicBeek, Acting
Assistant Secretary Indian Affairs, on behalf of DOI. (Dkt. No. 117at 812.)The MOA'’s
purpose is to establish a process under which DOI recognizes the Nooksack Tribadl &3otiveq
governing body of the Nooksack Indian Triblel. @t 8.) Under the MOA, Kelly is required to
conduct a Nooksack Tribal Council election within 120 days of signing the agreeldént. (

The MOA reiterates that DOI only recognizes actions taken by the Nooksdiak |
Tribal Council prior to March 24, 2016 when a quorum existield). It further states that “all
tribal members purportedly disenrolled since March 24, 2016 are members of the Nooksa
Indian Tribe, entitled to vote in Tribal Elections, to run for Tribal office, anédeive the
benefits of Tribamembership equally with all other Tribal member&d: &t 3-10) Upon
certification of the electioresults, DOI willissue a letter granting full recognition of the
Nooksack Indian Tribal Council as the valid governing body of the Nooksack Tidbat 8)

On September 19, 2017, the Cassued sua spont@rde for briefingregarding the
MOA (Dkt. No. 115). The Court ordered the partiesstplain the effect of the MOA, if any, on
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the Court’s continued jurisdiction over the lawsuit, as well as the effect of the, M@y, on
thepending discovery motions amfendant Dodge’pending motion for summary judgment,
(Id.) Being fully advised of the parties’ briefinthe Court issues the following order.

. DISCUSSION

A. The Court’s Subject Matter Jurisdiction

When the Court initially held that it had subject matter jurisdiction over this case, it
acknowledged that itgurisdiction[] is not permanent or inflexible.” (Dkt. No. 62 at 1That is
becausgas a general rule, Indian tribes possess inherent and exclusive power omey ohatt
internal tribal governanc&ee Nero v. Cherokee Natj@92 F.2d 1457, 1463 (10th Cir. 1989)
Goodface v. Grassrop&08 F.2d 335, 339 (8th Cir. 1983). The determination of tribal
membership has long been recognized msitter of internal tribal governance to be determin
by tribal authoritiesSanta Clara Pueblo v. Martine236 U.S. 49, 72, n.32 (1978)illiams v.
Gover, 490 F.3d 785, 790 (9th Cir. 2007).

At the heart of Plaintiffs’ RICO claims are questions aboeit tmembership in the
Nooksack Indian Tribe and the actions taken by tribal leadershgmonince theimembership.
(Dkt. No. 64 at 7) (Defendants carried out “their scheme to defraud Plaintiffs of money
property, and benefits by depriving Plaintiffstbéir Tribal membership. ..”). Resolution of
these claims would necessarily require @ourt to interpret Nooksack tribal law, and addresg
the underlying enroliment dispute—subjects over which federal courts nowoatigt have
jurisdiction See e.gRuns After v. United Stateg66 F.2d 347, 352 (8th Cir. 1985) (“disputes
involving questions of interpretation of the tribal constitution and tribala@] not within the
jurisdiction of the district court)

In exercising jurisdiction, the Coutlitew an analogy to the tribal exhaustion rule, whic
holds thaimatters of internal tribal governansieould nobe adjudicated by federal courts unle
and until tribal remedies have been exhausted. (Dkt. Nat B838); see e.g Grand Canyon

Skywalk Dev. LC v. 'Sa' Nyu Wa Inc715 F.3d 1196, 1200 (9th Cir. 2013). The Court relied
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a narrow exception to the exhaustion rule, which provides for jurisdiction where “arhaust
would be futile because of the lack of adequate opportunity to chatleadgeibal] court’s
jurisdiction.” Grand Canyon Skywalk'15 F.3d at 1200-he Court gave deference to several
DOl decisions that refused to recognize decisions made by the Nooksack Tribal @wginc
Judiciary andconcludedhat Plaintiffs lacked an adeate opportunity to challenge the tribal
court’s jurisdiction. (Dkt. No. 62 at 11.) At the same time, the Court acknowledged that its
exercise of jurisdiction was for “the interim period where the tribal lshdeis considered
inadequate by the DOL.1d. at 16-11.) The Courstatecthat “if the DOI and BIA recognize
tribal leadership after new elections, this Court will no longer have jurisdiatidrihe issues
will be resolved internally.”Ifl. at 11.)

The MOA entered between Kelnd DOlinitiatesa proces®y which the latter will
once again recognize Nooksack Tribal leadership. (Dkt. No11dt7R) As a result, the outcom
of the upcoming Tribal election and corresponding action by DOI could affect theésCourt
continued subject matter jurisdiction over Plaintiffs’ lawsuit. Plaintiffs argaethle MOA does
not affect the Court’s jurisdictioto continue hearing motions in the interim period because t
Nooksack government and judiciary, as noted by DOI’s prior opinion letters,|afecstt
functioning.” (Dkt. No. 116 at 19.) Defendants argue that the Court should dismiss Plaintift
claims because the MOA is evidertbat DOI has recognized that the Tribe now has a

functioning government. (Dkt. No. 120 at 4.) The Court does not adopt eittiner cdurses

recommended by the parties. Instead, the CORDERS astay of proceedings, to allow for the

completion of the process outlined in the MOA andwait the DOI's recognition decision
B. The Court’s Authority to Stay Proceedings
A district court’'spower to stay proceedings “is incidental to the power inherent in eV
court to control disposition of the cases on its docket with economy of time and efforelfor it
for counsel, and for litigantsl”andis v. North American Ca299 U.S. 248, 254 (1936). Courtg

have the power to stay proceedisgs sponteSeeS.E.C. v. ChestmaB6l F.2d 49, 50 (2d Cir.
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1988).When “it is efficient for its own docket and the fairest course for the pdisiea stay of
an action before it,” the district cdumay do so “pending resolution of independent proceedi
which bear upon the caséMediterranean Enters., Inc. v. Ssangyong Corp8 F.2d 1458,
1465 (9th Cir. 1983) (internal quotations omitted). In such circumstances, the Court ‘treegh
competingnterests which will be affected by the granting or refusal to grant a &tagkyer v.
Mirant Corp, 398 F.3d 1098, 1110 (9th Cir. 20@6iting Landis 299 U.S. at 268)These
competing interests are: 1) the possible damage that could result from2 s hardship that
the party seeking the stay may suffer by being required to go forward; grel@Qerly course
of justice.Lockyer 398 F.3cat 1110.

1. Possible Damage Resulting from a Stay

Since Plaintiffsarguethat theprocess initiated by tHdOA will not affect this litigation,
the Court considers the possible damage they waakhs a result of a stay. A stay will preve
Plaintiffs from receivingnuch of the discovery theseekfrom Defendants.Jee generallkt.
No. 95.) In addition, Riintiffs assert thaDefendants continue to deprive them of their rights 4
tribal members(Dkt. No. 116 at 5.Neverthelesshe Court findghat adelay in the proceeding;
would cause only minimal prejige to the Plaintiff§or two reasons.

First,astay of proceedings would be short in duratidhe length of a requested stay
must be balanced against the strength of the justification f6omyg v. Immigration and
Naturalization Sery.208 F.3d 1116, 1119 (9th Cir. 2000ijt&tion omittedl. The Tribd Council
election is scheduled for December 2, 2017 (Dkt. No. 117-12 &@n@gr the MOA, the DOI
must issue its recognitiatecision by December 23017. (Dkt. No. 117- at 8) Accordingly,a
stay of proceedings wilastfor less than 90 days in orderallow the DOI to issue its decision
Furthermore, triain this case isot scheduled untbeptembe018, which mitigates the
prejudice Plaintiffs facéy delayingdiscovery.(Dkt. No. 90.)

Second, the MOA specifically includes language that is nteametaffirm the rights of

Plaintiffs as members of the Nooksack Tribe. (Dkt. No. 1I-8-12.) The agreement states
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that “all tribal members purportedly disenrolled since March 24, 2016 are memlbiees of
Nooksack Indian Tribe, entitled to vote in Tribal Elections, to run for Tribal offioe @
receive the benefits of Tribal membership equally with all other Tribal merhblersat 9-10.)
This provisionmitigates the harm to Plaintiffs caused by a stay of proceedings while the te
the MOA are ireffect Therefore, the Court finds a stay would cause minimal damage.

2. Possible Hardship or Inequity Resulting from Going Forward

Because Defendants would arguably benefit from a stay of proceedingsuitte C
considers the hardship that might result fr@guiring them to proceed with the litigation.
Defendant Dodge currently has a motion for summary judgment pending bef@euttie(Dkt.
No. 66) The Court does not perceive a hardship to him if it were to adjudicate his motion.

The Kelly Defendants, however, occupy a much different procedural position than
Dodge. The Kelly Defendants have an interlocutory appeal pending with the Niatiit,Ci
which challenges this Court’s denial of their motion to dismiss on grounds of sovereign
immunity and jurisdictio. (Dkt. No. 69.)n resisting Plaintiffs’ discovery requests, the Kelly
Defendants have argued tliais Court was divested of jurisdiction by the appeal and therefq
cannot order them to provide discovery. (Dkt. No. 125 at 3—4.) Without addressingrtteeahn
their argument, the Court acknowledges that the Kelly Defendants could face sdatepha
were they compelled to provide discovery while their appeal is pending at tleQ\liatiit.
While the Kelly Defendants have sought an interlocutory appedéndant Dodge has a
pending motion for summary judgment for which Plaintiffs seek discovery fromdite K
Defendants. (Dkt. No. 102 at 8-9.) For the purposes of discovery, the issues on appeal an
difficult to untangle from the ongoing litigatippartcularly because the RICO claims against
the codefendants are identicBhereforethe Court does find that there would be some hards
to the Kelly Defendants if they were forced to proceed with the litigation

3. The Orderly Course of Justice

Finally, theCourt considers “the orderly course of justice measured in terms of the
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simplifying or complicating of issues, proof, and questions of law which could betegpe
result from a stay.CMAX, Inc. v. Hall 300 F.2d 265, 268 (9th Cir. 1962)ting Landis 299
U.S.at 254-255). The Court’s primary reason for ordering a stay of proceedings is that DO
recognition of the Tribal Council after elections could represent an evenisdligtional
significance See supr#art II.A. The DOI's action will likely have substantial relevance-tar
even control—the Court’s subsequent rulings on this litigatthrGiven that the pendintgbal
election could affect the Court’s continued jurisdiction over this @asty of proceedings
couldconserveboth the Couts and parties’ resourceBending before the Court are multiple
discovery motions and Defendant Dodge’s motion for summary judghentould be affected
or rendered moot by the DOI's decision. Therefore, the Court finda gtaly of proceedings
would be in line with the orderly course of justice.
1. CONCLUSION

For the foregoing reasons, the Court STAYS all proceedings in this caséamoidry 12,
2018. No later than January 12, 2018, the parties are ORDERED to fihe st@bus report that
details the results of the Nooksack Tribal Council election and any subsequantacin by
the DOI in accordance with the MOA. The Clerk is DIRECTED to REN®Tntiffs’ motion
to compel (Dkt. No. 95), Defendants’ motion to quash subpdeces tecuniDkt. No. 98),
Defendantsimotion to strike notices of depositions and for protective order (Dkt. No. 125),
Objector Nooksack Indian Tribe of Washington’s motion to quash (Dkt. No. 124) to Janua
2018.The Clerk is further IRECTED to RENOTE Defendant Dodge’s motion for summary
judgment to March 9, 2018.

DATED this 25th day ofOctober2017.

\VJ

\Lécﬁm/

John C. Coughenour
UNITED STATES DISTRICT JUDGE
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