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ited States of America

THE HONORABLE JOHN C. COUGHENOUH

UNITED STATES DISTRICT COURT
WESTERNDISTRICT OFWASHINGTON

AT SEATTLE
RANDY CASTILLO, CASE NO.C17-01193CC
Plaintiff, ORDER

V.
UNITED STATES OF AMERICA

Defendant.

This matter comes before the Court on Defendant’s motion for summary judgrként
No. 22) and Plaintiff's motion to strike (Dkt. No. 43). Having thoroughly considered thespaf
briefing and the relevant record, the Court finds oral argument unnecessaryend3RANTS
Defendant’smotion for summary judgment (Dkt. No. 22) and DENIES Defendant’s motion
strike (Dkt. No. 43¥or the reasons explained herein.

. BACKGROUND

OnMarch 10, 2013, Plaintiff Randy Castilkuffered a strokevhile incarcerated at the
Federal Detention Center (the “FDC”) in SeaTac, Washindiakt. No. 1 at 2—3.) Prior to the
stroke, Mr. Castillacomplainedf a headache and dizzingescorrectional staffwho initially
counseled him to rest and hydratd.)(After staff observed that Mr. Castillwasslurringhis
speech, he was takémthe hospitalvhere he wasliagnoseavith a left vertebral artery
dissetion. (Dkt. No. 22 at 8.) Seven days afier wasadmittedto the hospitala chart note
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indicates that Mr. Castillo was “[a]wake and alert,” and that his speech was .“fi{i2kit No.

25-3 at 48.) On April 1, 20134r. Castillo was dischargddom the lospital and transferred to

Highline Medical Center for rehabilitationd() On June 1, 2013, after two months at Highling

Mr. Castillo was transferred to an assisted living facdaited Crestwood. (Dkt. No. 22 at 9.)

At Crestwood, Mr. Castillo continued to recover from the stroke and began to live more

independently.eeDkt. Nos. 25-3 at 3, 4, 9; 36-&9-10, 12-13.) Although mostly confined t
a wheelchairMr. Castillo managed his own medicatioagangedand attended medical
appointmentsmade healthcare decisiopsid bills, and went shopping. (Dkt. Nos. 36-2 gt 12
25-3 at 40-41, 91, 94Mr. Castillo did not drive, but would arrangw travel through a public
service by calling and scheduliagide (Dkt. No. 25-3 at 3.Mr. Castilloregularly spokevith
family and friends on the phone, anduld sometimes visit and stay with thewvernight. Gee
Dkt. No. 26-2 at 8, 14he wouldregularly goto a casindo meet friends, watchports, angblay
blackjack (Dkt. No. 25-3.Victor Bernare, a staff member at Crestwoagsponsible for
assisting Mr. Castillo when needanfirmed that Mr. Castillo lived independently at
Crestwood managedhis healthcarehandled financial obligations, and pursuleidure activities.
(SeeDkt. No. 362 at 6-7, 9-10.) Mr. Bernarte algestified that heegularlyspoke with Mr.

Castilloand never had any difficulty understanding hifd. &t 4-5.)

! The United States did not attach the relevant excerpts of Mr. Berrdgmsitionto its
summary judgmenmnotion, and Mr. Castillthereforemoved to strike all referenceshcs
testimony (Dkt. Nos. 31 at 7, 43Beforefiling a reply, the United Statgsovidedthe
deposition excerpts by praecipe. (Dkt. No. 3t Court will consider the deposition testimor
on summary judgment because the Government complied with Local Civil Rulad¢nthe
Courtperceives no prejudice dr. Castillo in doing so.§eeDkt. No. 31 at 7.Mr. Castillo
could have responded to Mr. Bernarte’s testimony regardless of whether hiside peest
attached to the Government’s motidtnis clear from Mr. Castillo’s brief, that his counsel
attendedVir. Bernarte’s deposition and was aware of his testim@sge @enerall{pkt. No. 31.)
After the briefing was closedr. Castillo filed a notice of intent to strike material from the
Government’s reply brief. (Dkt. No. 42) (citing Local Civil Rule 7(dJhwever, Mr. Castillts
motion to strike was not timely, because he did noitfigthin five days of the Government’s
reply. SeeW.D. Wash. Local Civ. R. 7(g). Accordingly, the Court DENIES Mr. Castillo’s
motion to strike(Dkt. Nos. 31, 43.)
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Three to four months after his strolér. Castillobegan to consider filing lawsuit
against the United Statés the allegedlynsufficientmedical cardne receivedrom FDC staff

prior to his stroke. (Dkt. Nos. 1, 25-3 at.BBIr. Castillofirst discussedhe idea with &mily, and

“within a year or so’began calling around to try to find an attorney. (Dkt. No. 25-3 at 39—-40.

Every attorner. Castillospoke with declined to represent himtthough someeferred him to
othe attorneys(ld.) Mr. Castillocontinued searching for an attorney until, at some point, he
stopped to focus on his recoverg. Mr. Castillo testified that hstopped looking for &awyer
because hawanted to communicate and talk better and be able to walk in the office . . . to
actually see and talk to someondd. Heis unsure about how long he searched for an attory
or when he stoppedd( at 42.)Mr. Castillofurtherstates tat “[he] really can’'t say when [he]
started calling lawyers, and [he] really can’t say how many lawyers [he] caillddhe] really
couldn’tsay what [he] said to those lawyers about what [he] was trying to do.” (Dkt. No. 34
2.)

ey

at

On April 14, 2016, Mr. Castillo filed an administrative notice of claim with the Buregu of

Prisons. (Dkt. No. 32-1 at 1.) By letter dated August 12, 2016, the Boféaisonsdenied Mr.
Castillo’s complainbecause he failed to filertice of claim within two years of his injuas
required by 28 U.S.C. § 2401(b). (Dkt. No. 32-2 at 1.) On January 26, M@1Castillo filed
this lawsuit. §eeDkt. No. 1.) His comlaint acknowledgethat his clainto the Bureau of
Prisons was untimelpndinvokes the doctrine of equitable tollidge to his “mental
incapacity within the statute of limitationgld. at 2-3.) The United Statesioves for summary
judgment, arguinghatequitable tollingshould not apply. (Dkt. No. 22.)
I. DISCUSSION

A. Legal Standard

The Court will grant a motion for summary judgment when the moving party
demonstrates that there are no genuine issues of material fact, and that dreitlad to
judgment as a matter of law. Fed. R. Civ. P. 56(a). The moving party need not dispel all d
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to all facts—rather, they must only demonstrate that theréravgenuinessue[s]of material

fact.” Anderson v. Liberty Lobby, In@77 U.S. 242, 248 (1986).rAaterial fact is one that

affects the outcome of the cas® A dispute of fact is genuine if there is sufficient evidence for

a reasonable juror to find for the non-moving padyThe Courtmust credithe non-moving
party’s evidence and drawstifiable inferences in their favotd. at 255. But if the non-moving

party’s assertions are “blatantly contradicted by the record,” the Courthoéadopt that

version of events for purposes of ruling on the mot8watt v. Harris 127 U.S. 372, 380 (2007).

Assertions in conclusory, sederving affidavits are insufficient, standing alone, to create a
genuine issue of material fadtilsson v. City of Mes&03 F.3d 947, 952 n.2 (9th Cir. 2007).
“Missing facts”in the record will not be presumddijan v. Nat’'l Wildlife Found, 497 U.S. 871,
888-89 (1990).

B. TheFederal Tort ClaimsAct

The United States has partially waived sovereign immunitjofoclaimsbroughtby
those injured by its employed3ederal Tort Claims Act (FTCAR8 U.S.C8 1346(b)(1)A
claim under thé&-TCA “shall be forever barred unless it is presented in writing to the approp
federal agency within two years after such claim accr&s1).S.C. § 2401(bA medical
malpractice claim accrues when a plaintiff becomeare of both an injury and the injury’s
causeHensley v. United StateS31 F.3d 1052, 1056 (9th Cir. 2008heTlclaim accrues
regardless of whether the plaintiff understatindg they have a legal right $eek redres®r that
injury. United States v. Kubri¢kd44 U.S. 111, 122 (1979).

Thus,Mr. Castillo’s claim against the United Statesrued when he first learned that |
had sufferech stroke regardless of when he first consideleghl actionMr. Castillo admitted
that when he was discharged from the haspi April 1, 2013, he knew he had suffered a
stroke and was injured as a riés(Dkt. No. 25-5 at 3.) Mr. Castillo had two yedrsm that
date—until April 1, 2015—to file the necessary notice of claim to preserve his legjat to
bring a tort action against the United Stag&%1J.S.C. § 2401(b). It is undisputidht he failed
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C1701193CC
PAGE- 4

riate

e




© 00O N o o A W N P

NN NN NN R R R R R R R R R R
OO 00 N N -, OO 00 N oY 010NN 0 N -RE O

to do so. (Dkt. Nos. 22 at 13, 31 at 6.) The Bureau of Prisons received Mr. Castillo’s noticq
claim on April14, 2016—more thaa year past the deadlin®kt. No. 321 at 1) Therefore,
unlessMr. Castillocan show that the statute of limitations should be tolledsl&is is time
barred. 28 U.S.C. § 2401(b).

C. Equitable Tolling

The doctrine of equitable tolling may saverae-barredFTCA claim where
extraordinary circumstances preventied plaintifffrom filing in a timely mannerUnited States
v.Wong,135 S. Ct. 1625, 1633 (2015). Federal courts apply the doctrine of equitable tollin
“sparingly.” Irwin v. Dep’t of Veterans Affairl90 U.S. 89, 96 (19904 plaintiff who seeks
relief under the doctrinef equitable tollingoears the burden of establishimgp things: first,
that he was “pursuing his rights diligently,” and second,dahdextraordinary circumstance”
prevented him from filing within the statute of limitatioftolland v. Fbrida, 560 U.S. 631, 6494
(2010).The “diligence prong” relates to those factetithin the plaintiff's control, and equitable
tolling is not appropriate wherhe litigant was responsible for ibsvndelay” Menominee
Indian Tribe ofWis.v. United Statesl36 S. Ct. 750, 756 (2016). Ttextraordinary
circumstances prorigby contrastrelates to those factors outside the litigant@ntrol.ld. A
plaintiff must prove both elements to demonstrate that equitable tolling isweatsial.

1. Mr. Castillo’s Diligence

The undisputed facts show tht. Castillo wasnotdiligent inpreservingis legal

rights. The Court initially notes that Mr. Castillo appears to conflate diligenpeeserving his

2 The samestatute provides that all other “civil actions” against the United States must be f
within six years ofccruaj unless the plaintiff is legigl disabledat the time, in which case the
relevant period is three years from when the disability ends. 28 U.S.C. § 24WhR{grovision
does not apply to tort actioridnited States v. Glen231 F.2d 884, 887 (9th Cir. 1956)r.
Castillo argues that he was legally disaligdhis stroke, anthatthe Court should applsection
2401 (a)’s"disability excluson.” (Dkt. No. 31 at 7.pince Mr. Castillo is pursuing a tort action
against the United Statesshiequest that the Court apply section 2401(a) is without merit.
Glenn 231 F.2d at 887.
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right to pursue legal actiomith diligence insecuring the assistance of counddbwever pro se
status, by itselfdoes not warrant equitable tollin§ee Johnson v. United Stgt44 U.S. 295,
311 (2005) (“[W]e have never acceptaw serepresentation alone or procedural ignorancang
excuse for prolonged inattention when a statute’s clear policy calls for prosiptnBscause
the lack of an attornelg not alone grounds for equitable tolling, Mr. Castillo’s search for an
attorney, by itself, does not satisfy tikgence prong bthe equitable tolling tesEven if
searching for an attorney was sufficient for the Court to find that Esti® was diligent, it is
undisputed that Mr. Castillo stopped his sedocta lawyerwithin the statute of limitationsSge
Dkt. No. 253 at40, 43.)Mr. Castillo testified that he called several attorneys until at some (g
he stopped to focus on his recovery and “lost track of time.” (Dkt. No. 25-3 at 40.)

While Mr. Castillo’s efforts to obtain representatimay beevidenceof diligence he
fails to offer any other evidence that he toadtionto preserve higegal rights. $eeDkt. No. 34
at 3) In fact, Mr. Castillo’s own testimony establishes that searching for ameyte theonly
step he took toward bringing legal actiolal.) In his declaration, Mr. Castillo acknowledges th
before hiring his current attorney, “[he] didn’t even know [he] had to file a claimhat jue]
could claim, and [he] certainly didn’t know what statutesmiftiktions applied tphis] case.”
(Id.) Mr. Castillo asserts that until he retairedinsel, he was ignorantibfe FTCA’snotice of
claimrequirements. Bt procedural ignorance does not warrant equitable tolimigason 544
U.S. at 311.

Mr. Castillo’s assertion that his stroke prevented himnfexting diligently is similarly
unsupported by the record evidence. A plaintiff's mental incapacity may be grfourdsitable
tolling where the plaintiff establiglsa causal link between the incapacity &msinability to
comply withthe statute of limitationsSSeeLawrence v. Frida, 421 F.3d 1221, 1226-27 (11th
Cir. 2005). The plaintiff bears the burden of providing a factual basis for thaw, @ad the
Court will not presume facts that are absent from the retwhrdt 1227 Lujan, 497 U.S. at 888
89. Aside from generally stating that his stroke affected his mental capdcit¢astillohas not
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pointed to evidence that creates a factual link between his mental incapacity aatihig to
file in a timely manner(Dkt. No. 31 at 12.Nor does Mr. Castillo’s expert witness’s general
assertion about the cognitive effects of a stroke create a factual link betwe@astilio’s
stroke and his claimed incapacity. (Dkt. No. 33-1 at 12-13.)

In fact, the undisputed evidence suggésas Mr. Castlo had the cognitive capacity to
preserve his clainiThe record establishes that within five months of his stroke, Mr. Caséifio
living independently and pursuirggher activities and responsibilitieSgeDkt. No. 253 at26—
27, 40-41, 31.Mr. Bernarte, who regularly interacted with Mr. Castilad was responsible fo
assisting him when necessatgstifiedthat Mr. Castillo was largely seféliant, lived an active
life, and communicated without issue. (Dkt. No.2ZB&t4, 7-10.)

Mr. Castilloasserts in a declaratidimat his ability to pursue othexctivitiesis not
indicative of his ability tdhavediligently sought counsedr file a notice of claimHowever, that
conclusory and self-serving statement is not enough to create a genuine afispatierial fact
SeeNilsson 503 F.3cat 952.1t is also contradicted by evidence exhibiting Mr. Castillo’s abili
to pursue other cognitively demandilifg activities—such aglaying blackjackor managing his
finances (Dkt. No. 34 at 2—3.Mostimportantly, while Mr. Castillo was living at Crestwood, h
briefly did work to bring his claim by attempting to find an attorney, but stopped of his own
volition. (Dkt. No. 25-3 at 42.) And during that period, he was unable to retain counsel not
because fohis mental incapacity, but because the attorheysontactedeclined to represent
him. (d. at 40.)Mr. Castillo’s brother submitted a declaration attesting that Mr. Castillo was
prevented from retaining counsel because his speech was impaired by the Bkioiéo.(35 at
2.) However, given Mr. Castillo’s testimony that he voluntarily stopped lsegrfor a lawyer,
his brother’s contradictory testimomajone cannot create a genuine dispute of material fact.
No. 25-3 at 40.)

In sum, the Court finds that there are no genuine issues of material fact regarding N
Castillo’s diligence in preserving his legal rights. Because Mr. Castillculastantially
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responsible for higntimely claim hehas failed to demonstrate the requisite diligence toamar
the extraordinary remedy of equitable tolliMenominee Indian Tribe Wis, 136 S. Ct. at 756

2. Extraordinary Circumstances

Mr. Castillo hadikewisefailed to demonstrate that his stroke was a sufficiently
extraordinary circumstance to warrant equitable tollidgThe record clearly establishes that
Mr. Castillo engaged in other activities and lived independently within a few months of his
stroke. Gee, e.g.Dkt. No. 25-3 at 40-41.) Other than the self-serving assertions in his
declaration, Mr. Castillo fails to explain why he was capable of managing#lihtare and
finances, arranging transportation, shopping for food and clothing, and pldgokgabk at a
casino, all while laboring under a mental incapasitificient to render him incapable of filing
the required notice of claim within the statute of limitatio®&eeDkt. No. 253 at23, 26-27, 29,
40-41, 94.) Just as Mr. Castillo has not demonstrated that his stroke prevented him from
diligent, he has failed to show how it was a sufficiently extraordinaryrostance to warrant
equitable tolling.

Mr. Castilloalso assertthat hestill suffers from the same physical and mental hasyatsc
tha prevented him from filing the required notice of claim within the statute aflilons. (Dkt.
No. 31 at 12.) Mr. Castillo’s brother and expert witness likewise assert that MtillGds still
.. . disabled physically and mentally.” (Dkt. Nos. 35 at 2, 331-1 aBLl®.3s thdJnited States
observes in its reply, Mr. Castillo eventually retan attorney, fileé notice of claim, and
brought this lawsuit. (Dkt. No. 37 at 11.) Mr. Castillo does not explaiy if his cognitive
deficits prerented him from filing daimely notice of claimthey did not also prevent him from
filing after the statute of limitations expireal, fromretaining his present attorney. Even
crediting Mr. Castillo’s testhony that his stroke adversely affected his raleautd physical
capabilities,and continues to do so, the Court finds that Mr. Castillo has failed to put forth
sufficient evidencéo establish that thetroke’seffects were sufficiently debilitating farevent
him from filing the required notice of cla within the statute of limitations.
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[1l.  CONCLUSION

TheUnited Statefias met its burden to show that summary judgment is appropriate
There are no genuine issues of material fact regarding the untimelirssCastillo's notice of
claim, nor regarding his argument that the statute of limitations should be eqtotkdaly
Because Mr. Castillo has failed to put forth sufficient evidence to warrant lgquisdling, his
complaint istime-barred and must be dismissed.

For the foregoing reasons giendant’smotion for summary judgment (Dkt. No.)22
GRANTED. The Raintiff's complaint isSDISMISSEDwith prejudice. The Court also DENIES
Plaintiff's motion to strike (Dkt. No. 43).

DATED this 30th day of October 2018.

~ /
John C Coughenour
UNITED STATES DISTRICT JUDGE
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