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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON

AT SEATTLE

KIRTI TIWARI; SEUNG YOON YANG;
AMANDEEP SINGH; DUNCAN MAKAU;
VALDETA MEHANJA; RAJ CHETTRI;
THONG NGUYEN; XI CUI; RAJAT
KAUSHIK; BLERTA MEHANJA;
MENGMENG CAIl; SANDEEP SINGH:;
FLEURY NGANTCHOP KEIGNI DI
SATCHOU; KAUSHAL WADHWANI;
ANGELITA ACEBES; KUSUMANIO; and
QI XIONG,

Plaintiffs,
V.

JAMES MATTIS, Secretary, United States
Department of Defense, in his official
capacity!

Defendant.

Cl17-242 TSZ

ORDER

THIS MATTER came on for trial on November 26, 2018, before the Court, s

without a jury. Plaintiffs were represented by Neil T. O’'Donnell of Cascadia Cross

Border Law Group LLC. Defendant was sued in his official capacity as the Secret3

the United States Department of Defense (“DoD”) and was represented by Joseph

Dugan, Michael F. Knapp, and Nathan M. Swinton, attorneys with the United State

! Pursuant to Federal Rule of Civil Procedure 25fa),Clerkis DIRECTEDto substitute Acting
Secretary Patrick Shanahan for former Secretary Mattis.
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Department of JusticeTrial proceeded for five days and ended on November 30, 2(
at which time the Court took the matter under advisement. Having considered the
testimony of the witnességhe exhibits admitted into evidengéhe facts on which the
parties have agreeseeAmended Pretrial Order (docket r79) [hereinafter “PTO"],

and the oral and written arguments of counsel, the Court now enters these Finding
Fact and Conclusions of Law pursuant to Federal Rule of Civil Procedure*52(a).

Background

Plaintiffs are seventeen (17) United States citizens who are or were, at the t

18,

s of

me

trial commenced, serving in the United States Army. They each enlisted through the

Military Accessions Vital to the National Interest (“MAVNI”) programhich was
implemented in fiscal year (“FY”) 2009 to address difficulties the DoD had experiel

in recruiting individuals with either proficiency in critical foreign langu&ges

2 The following individuals testified in person: Naomi B. Verdugo, Ph.D., Sergeantt¥alde
Mehanja, Sergant Sandeep Singh, Sergeant Seung Yoon Yang, Lieutenant Colonel (Retif
MargaretD. Stock, Latrice McSwain, Stephanie Pilcher Miller, Roger Andrew Smith, Jr., a
Joseph Alias Simon. The following individuals testified by deposition, viewedsttitepart in
video format: Lieutenant Kirti Kumar Tiwari, Mary J. Dandridge, Curtid Eargsland, and
Daniel Edward Purtill.

3 Plaintiffs’ Exhibits 12, 4-13, 15-33, 35-39, 42, 46-47, 49-50, 52-53, 58-59, 62-64, 69, 71
86, and 98, as well as DefendastExhibits 200-225, were admitted into evidence.

4 Any conclusion of law misidentified as a finding of fact shall be deemed a ciomchfdaw,
and any finding of fact misidentified as a conclusion of law shall be deemed a fifdaag o

® According toDr. Verdugo, in connection with the MAVNI program, between 35 and 45
strategic foreign languages were identified on a list that varied fromo/gaar. Tr. (Nov. 26,
2018) at 30:8-25 (docket no. 18%¢e alsdEx. 29 at 23-24. The Court finds Drferdugo’s

testimony,which was primarily factuah nature, credible, and denies the deferred portion ol
defendant’s motion in limine, docket no. 154, to exclude hen axpertwitness.
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specialized healthcare trainin§eeEx. 29 at 14 & 234; see alsdEx. 33 at 17. When
they joined the Army, plaintiffs were not United States citiZeimst rather had the
requisite legal status for the MAVNI prograne(, as an asylea refugee, aon-
immigrant alien’, or a grantee of temporary protected status). Each plaintiff was
naturalized aacitizen, pursuant to 8 U.S.C. § 14%@fter serving honorably for some

period in the Army.SeePTO at 4-10, 1 6-22 (docket no. 179).

® Every person born within the United Statescitizen of the United States. U.SO8ST.
amend. X1V, § 1see8 U.S.C. § 1401(a). Individuals who are not born in the United Stateq
acquire citizenship and/or nationality by birth or by naturalization only asged\y acts of
Congress.Miller v. Albright, 523 U.S. 420, 424 (1998&ee8 U.S.C. 88 1401-1409 (defining
citizens and nationals of the United States at bigi;als@ U.S.C. § 1421 (conferring on the
United States Attorney General the authority to naturalize persons asgjtia person may
enlist in an armed force of the United States if he or she ia (Ational of the United States,
(B) an alien lawfully admitted for permanent residence, or (C) eligilledrtain privileges
under one of the compacts of free associationingléb the Federated States of Micronesia, t
Republic of the Marshall Islands, or Palau. 10 U.S.C. § 504(b)(1). An individual not qual
under these criteria may nevertheless access into the United States hditigéingrized by the
Secretary of Defense on the basis that he or she “possesses a critical sg#iriseX which is
“vital to the national interest” and which will be used in his or her “primary dhities” as a
member of the armed forcekl. at 8504(b)(2) (effective until Augusit2, 2018). The MAVNI
program was developed under § 504(b)(2).

" During the years that the MAVNI program existednimmigrant aliens with the following
designations were eligible to participate; F, H, I, J, K, L, M, O, P, Q, R, S, T, TC, TD, TN,
and V. Ex. 84 at 4eeEx. 33 at 105-06 (Table A.1¥ee als@B U.S.C. § 1101(a)(15); 8 C.F.R
88 214.1a)(1)&(2). In FY 2014, the MAVNI program was expanded to include individuals
had been granted deferred action by the Department of Homeland Security puarsio@nt
DeferredAction for Childhood Arivals (“DACA”) program. SeeEx. 84 at 4;see alsdEx. 33 at
25 Ex. 79.

8 Any person who, “while an alien or a noncitizen natigraas served honorably in the selec
reserve or on active duty during a period designated by executive order of iderR@s one ir
which the military is engaged in “operations involving armed conflict with a hdstiggn
force,”is eligible for naturalization.8 U.S.C. § 1440(a).
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The parties agree that plaintitisecurrently being treated differently from othef
citizens in two ways: (i) plaintiffs are subject whtinuous monitoring which requires
inter alia a series of National Intelligence Agency Checks (“NIAG¥ery two years;
and (ii) plaintiffs must haveter alia a NIAC that was performed within the last two
years to be eligible foasecurity clearanc®. SeePTO at 1 3 & 5. No person affiliate
with the DoD, other than individuals who (like plaintiffs) accessed through the MA\;
program, is required, absent particularized suspicion, to undergo a biennial NIAC.
Plaintiffs, however, must endure such periodic screening for the duration of their m
service and even after discharggenever they works a civilian for the government @

an entity providing supplies or services for the D&2einfra notell.

®When a NIAC is performed, the following databases are checkedPA- Joint Personnel
Adjudication System; (ii) DCH Defense Central Index of Instgations; (iii) Scattered Castle
an intelligence community personnel security database; (iv) CENIECentral Intelligence
Agencys External Name Trace System; @DRTICO- the DoD’s counterintelligence databa
(vi) FBI NNC - Federal Bureau ohivestigation National Name Check; (vii) NCiGlational
Crime Information Center; (viii) FTTTFForeign Terrorist Tracking Task Force; and (ix) CL
- Contract Linguist Information Program. Tr. (Nov. 26, 2018) at 63:21-64:12 (docket no. ]
seeEx. 97 at 4 n.1see alsdEx. 27 at 39.

10 The DoD restricts access to classified information and considers unaudhdiszi®sure of
such material to be harmful to national security. Tr. (Nov. 29, 2018) at 7:7-15 (docket no.
To have access to classified documents, a person must hagqulste security clearance an
be in a duty position for which the person has a “need to know” the informadioat 7:24-
8:20. Security clearances are issued at different levels, namely “confidértafet,” “top
secret,” and “top secret/sensdicompartmented information (“SCI”),” with the latter allowing
the greatest access to classified informati8eed. at 7:10-11see alsdlr. (Nov. 28, 2018) at
46:2-4 (docket nal89). A “top secret” clearance is valid for either five or six yearsaand
“secret” clearance is good for ten or eleven years, depending on the DoBist palicy. See
Tr. (Nov. 28, 2018) at 48:22-24, 98:16-21 (docket no. 189).
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The NIAC requirements are set forth in a memorandum issued on Septembeér 30,

2016, by then Acting Under Secretary of Defense for Personnel and Readiness Pater

Levine, which states in relevant part:

All personnel accessed through the MAVNI program since its inception in
2009 must be continuously monitored and accounted for throughout the
duration of their affiliation with the Department of Defense (e.g. active
duty, Reserve, government civilian, or contractér).

The DoD CAF [Consolidated Adjudications Facility] is responsible for
adjudicating completed personnel security background investigations to
render a determination of each individual’s eligibility to access classified
information and may require . . . [a] NIAC . . ..

Ex. 4 at 2 & 7see alsdPTO at]1-5. Pursuant to the Levine memorandum, if a NIAC

reveals derogatory information, a counterintelligence (“CI”) security interview and/o
polygraph examination may be requested. Ex. 4 at 7. Refusal to comply with suci

request is grounds for separation from the militddy!?

1 The parties agree that “affiliation with the Department of Defense” includdsasax civilian
with a private company performimvgork for the military. SeeTr. (Nov. 30, 2018) at 6:12-7:19
40:4-14, 41:5-18, & 50:7-11 (docket no. 1949 alsalr. (Nov. 27, 2018) at 101:23-102:3
(docket no. 188); Tr. (Nov. 28, 2018) at 47:4-22 (docket no. 189). According to defendan
witnesses at trial, thieontinuous monitoring” requirement would apply to an individual who
accessed through the MAVNI program, completed his or her military seradeyent to work

—

ra

S

as a truck driver for the Boeing Company, &dse contractor, even though the person had ho

access to classified information. Tr. (Nov. 29, 2018) at 156:23-157:1 (docket ncs€éXd);
(Nov. 28, 2018) at 189:22-191:21 (docket h89) (indicating that a former MAVNI soldier
working for Amazon.com, Inc. on a DoD project would be subject to “continuous monitorif

g,n

but non-MAVNI personnel employed in a similar fashion would not undergo such monitor|ng).

12The Levine memoranduimplementectertain othediscriminatorypolicies that were later
countermanded, including a prohibition EIAVNI soldiers obtainingsecurity clearance or
access “until the completion of first enlistment.” Bxat 7. MAVNI personnealrerequired to
serve a total of eight years in the militairysome combination ofcéive duty, aroop program
unit, selected reserve, andiadividual ready reserve, depending on whether they were
languageskill recruits or healthcare professionalsx. 96 at 5. Plaintiffs commenced this

ORDER-5
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Plaintiffs ask the Court to declare that the NIAC requirements unconstitution

discriminate against them on the basis of national origin, and they seek injunctive

lawsuit in February 2017, asserting that taadn security clearances for MAVNI personnel
during their initial terms of enlistment was “crippling their military careers” andtdated

ally

and

unlawful nationalerigin-based discrimination. Compl. at § 1 (docket no. 1). On June 21, 2017,

while a motion fo preliminary injunction was pending this matter A.M. Kurta, who was then
performing the duties of tHénder Secretary of Defense for Personnel and Readmeesiked
the embargmn security clearansg stating that, “[e]ffective immediately, individuals enlisted
under the MAVNI Pilot Program who have successfully completed basic mifitaning/boot
camp . .., and have become naturalized U.S. citizens based on their military, seayibe
considered for a security clearance under the same tewndifions, and criteria as any other
U.S. citizen.” Exs. 11 & 207. Despite the issuance of the Kurta memorandum, the Coudt
a preliminary injunction, in light of evidence indicating that MAVNI soldiers wertemfact
being treated the same abher United States citizens with regard to the grant of interim sec
clearancesSeeOrder (docket no. 122). The Court directed@lo® Secretary to consider
requests for interim security clearance eligibility for naturalized MAV&tspnnel in the same
manner as for any other soldier who is a United States citldeat 15. At trial, plaintiffs

Lt. Tiwari and Sgts. Mehanja, Singh, and Yang testified about the ways in whichuine L
memorandum’s shotived limitation on security clearances for MAVNI personnel has adve
affected their military careerslhe Court was impressed with each individual and found all
them credible.Lt. Tiwari explained that the Levine memorandum delayed his commissioni
an officer by roughly eight months, and that others who are behind his date of rank have

entere

Lirity

rsely
Df
ng as
been

(and will likely continue to be) promoted over him. Tr. (Nov. 26, 2018) at 193:16-194:3 (docket

no. 187). Sgt. Mehanja, who holds undergraduate and graduate degrees in aeronautics,
various pilot licenses and over 2,000 hours of flight time, has worked as a flight tmstauncl
has been recognized as setdf the month, wasettailed from achieving her goal of becomin
an Army officer and a Black Hawk pilot because the Levine memorandum precludeahhe
obtaining the requisite security clearance before reaching the maximuor agplying to
Officer Candidate School (“*OCSHr Warrant Officer Schoolld. at 114:4-116:22, 117:19-22,
123:19-20, 125:19-25, 128:11-17, 132:2-8, 142:19-23, & 143:1-10. Sgt. Singh, who train

has

J

d for

and successfully endured the gruelingdal+ Special Forces Assessment and Selection progess,

was therunable to attend the Special Forces Qualification Course because the Levine
memorandum prevented him from receiving a security clearance in time, amd tbevand of
his sixyear term of active duty, he chose not to re-enlist. Tr. (Nov. 27, 2018) at 11:13-25
(docket no. 188). Sgt. Yangatemptgo apply to OCS and the Army’s Gregn&old program
were also frustrated by the Levine memorandum, but he eventually gwddesary security
clearance (as a result of this lawsuit), was dischargeddobive service, and now attends
Columbia University on a Reserve Officer Training Corps scholarship throughdkeiG-
Gold program.|d. at 86:13-98:20. Although these and other plaintiffs suffered setbacks
traceable to the unequal treatment accorbethtunder the now defunct provision of the Levi
memorandum, plaintiffs make no claim in this matter for any retrospective relief.

ORDER- 6
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equitable relief?* Defendant counters that the DoD’s unequal treatment of citizens
were recruited through the MAVNI program survives constitutional challenge beca
either (i) it is premised othe manner through whidhe individuals enlisted in the Arm
rather than on those citizens’ national origin; or (ii) if an inherently suspect classifig
is implicated, the DoD’s actions are “necessary” and “precisely tailored” to achieve

“compelling” governmental interest, namely national secu@geHuynh v. Carlucgi

679 F. Supp. 61, 66 (D.D.C. 1988) (reciting the “strict scrutiny” standard applicablg
inherently suspect classifications (citiBtyler v. Doe 457 U.S. 202, 217 (1982), ahd
re Griffiths, 413 U.S. 717, 721-22 (1973))).

This dispute requires the Court to balance the equal protectiontfightsghly

qualified citizens who have served or continue to seor®rably in the militar}? agains|

13 plaintiffs originally sought attorney’s fees and costs under the Equal Accessioe Act, but
they have since waivedl such monetary remedies, including any right to expert witness fe
SeeTr. (Nov. 16, 2018) at 20:5-13 (docket no. 1&®ealsoTr. (Nov. 30, 2018) at 26:20-25
(docket no. 191).

14“The liberty protected by the Fifth Amendment’s Due Process Clausaiesmvithin it the
prohibition against denying to any person the equal protection of the |aimgéd States v.
Windsor 570 U.S. 744, 774 (2013) (citiBplling v. Sharpe347 U.S. 497, 499-500 (1954), aj
Adarand Constructors, Inc. v. Perl5 U.S. 200, 217-18 (1995)).

15 Plaintiffs were born in several different countries, including the Republic of Cameroon,
People’s Republic of China, the Republic of India, the Republic of Indonesia, the Republi
Kenya, the Republic of Korea, the Republic of Kosovo, the Federal Democratic Reggubli
Nepal, the Republic of the Philippines, and the Socialist Republic of Vietham. PTO &2
Many plaintiffs speak multiple languages, most have undergraduate degrees, ahdw®me
graduate degreedd.; see alsdPlas.’ Affs. (docket nos. 9-13, 16, 32-34, 36-38, & 53). Thes
credentials are consistent with the statistics concerning MAVNI enlistbesgenerally posses
greater language capabilities, have more education, test higher, and havattioticer rates
than other recruitsSeeEx. 32 at 14-15 (indicating that more than 95% of MAVNI soldiers
maintained a level 2 or better capability in a language other than Englisé 94%5% of non-
MAVNI personnel spoke no additional language, that 65.8% of individuals accessing thro
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the DoD’s concernabaut foreign operatives infiltrating the MAVNI program or
potentiallyconverting MAVNI soldiers into assets for our country’s adversaries.
involves the constant tension between individual rights and national interests, and
reminds us that, when the asserted governmental interests appear the most comp
courts must be the most vigildn¢causégrave threats to liberty often come in times ¢

urgency, when constitutional rights seem too extravagant to endbeetiassan v.

N.Y.C, 804 F.3d 277, 306-07 (3d Cir. 2015) (quotBlgnner v. Ry. Labor Execs.’” Ass

489 U.S. 602, 635 (1989) (Marshall, J., dissenting)). For the reasons explained in
Order, the Court concludes that the DoD’s challenged policies discriminate on the
of national origin, and that defendant has not carried the burden of proving that the
biennial NIACs required in connection with “continuous monitoring” and security
clearance eligibility, which are imposed on citizens who accessed through the MA)
program but not on other citizens affiliated with the DoD, survive strict scrutiny.
Discussion

Whenthis lawsuit began, plaintiffs sought relief with respect to additional asf

of the “continuous monitoringprogram and the security clearance protocols applied

MAVNI program had completed a posecondary degreghile only 8.9% of other enlistedsmd
schooling beyond high school or the equivalent, and that the attrition rate over thedest thi
years of service was about 8% for MAVNI soldiers, compared with roughly 82&thier
service membersyee alsdx. 33 at Table 3.1 (reporting that the average MAVNI soldier hg
15.4 years of education aadhievedr4.2 on theArmed Forces Qualification Test (“AFQT")
while the average neNMAVNI service member has only 12.4 years of schooling and an AF
score of 63.8).
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MAVNI personnel*® but as a result of the evidence presented at trial, plaintiffs narrg
their claim to encompass only the periodic NIAC requirements of continuous monit

andsecurity clearancprocedures! With respect to the biennial NIAC mandated for

16 Each plaintiff in this matter enlisted after February 16, 2012, when the Undets®gaf
Defense for Intelligence issued a memorandum requitingdAVNI applicantsto undergo a
Single Scope Background Investigatj also known as a Tier 5 Background Investigation
(“SSBI/Tier 57), aNIAC, and a Counterintelligendescused Security Review (“CIFSR"Bee
Exs.78, 97, & 203see alsdx. 84 at 5-6; Ex. 204 at 1 3-Zhe SSBI/Tiers, NIAC, and
CIFSR results werto be considered in making a Military Service Suitability Determination
(“MSSD”), and failure to obtaia favorableMSSD rendered &#AVNI recruit ineligible for
enlistment or continued military service. B4 at 6. In this case, plaintiffs hawet challeged
the heightened screening protocol applied to them upon enlistment into the Armythesren
werenotyet United Satescitizens They did, however, assert claims regarding two other
policies, namely (i) the requirement that they undergassive Analytical Cl and Security

Assessment (“PACSA”) as part of tf@ntinuous monitoring” program, which was imposed|i

a memorandum dated October 13, 2017, on all “incumbent” MAVNI sol(likesplaintiffs),
meaning service members who completed security and suitability screerong thef Levine
memorandum was issued on September 30, 28H&X. 49; and (ii)the requirement that
anyone affiliated with the DoD who accessed through the MAVNI program be sdbject
CIFSR in connection with the adjudicationsafcurity clearanceligibility. Neither the PACSA
nor the CIFSR is routinely performed on other personnel, even those seeking or holding t
highest level of security clearanc®n the fourth day of trial, Roger Smith, Chief of Personn
Security for the DoD, and Joseph Simon, Senior Counterintelligence Advisor to tgez®m
and to theChief of Staff of the Armyeachtestified that PAGAs and/or CIFSRs have been
completed for all MAVNI personnel. Tr. (Nov. 29, 2018) at 57:2-11, 134:8-135:21 (docke
no. 190). During closing argument, based on his understatiditthe DoD has “no plans to
repeat these investigations,” plaintiffs’ counsel conceded that the cooslitf of compelling
a PACSA in connection with continuous monitoring, or a CIFSR when a MAVNI enlsstee i
being considered for “top secret” or “secret” clearance, is noatmTr. (Nov. 30, 2018) at 2:6
12 (docket no. 191).

17Because the only investigative tool that remains in dispute in this litigation is th@, K&
Court has consolidated its analysis of the “continuous monitoprggiram and the security
clearance mtocols for MAVNI personnel, both of which involve a biennial NIAC. The Cou
satisfied that defendant’s arguments regarding standing do not require déaterertetween
continuous monitoring and security clearance requirements. Defendant &sdeviih respect
to the upto-date NIAC needed for security clearance, all but seven plaintiffs’ claims ate m
because they have already received “top secret/SCI” or “secret” clearance, and tlilagtwo (
plaintiffs’ claims are unripe because no requdiessecurity clearance has been made on theil
behalf. These contentions do not, however, establish a lack of standing because security
clearances expire and must be renewsedsupranote 10 plaintiffs with only “secret” clearanc
might soon need a higher level of clearance, and plaintiffs who have not yet soagiriade
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individuals who accessed through the MAVNI program and remain affiliated with th
DoD, the questions before the Court are as follows: (i) whether the disparate treat
constitutes national-origin-based discrimination, and is therefore subject to strict sq
or ismerelyrelated to the manner in which the soldiers entered the militarya the

MAVNI program), andthus, must withstand only rational basis review; and (ii) whet
the MAVNI-focused policies at issue bear the requisite relationship to the governm
interest (.e., national security).

A. L evel of Review

e
ment

crutiny,

her

ent’s

The Court concludes that strict scrutiny must be applied to the challenged DoD

policies. Government action that distinguishes among citizens on the basis of nati
origin is inherently suspect and subject to “strict scrutirfygeHuynh 679 F. Suppat

66 (citingGraham v. Richardsqrt03 U.S. 365, 372 (1971), akdrematsu v. United

States 323 U.S. 214, 216 (1944 brogated on other grounds Gyump v. Hawaii 138

S. Ct. 2392 (2018)). To satisfy strict scrutiny, (i) the use of a suspect classification
bear a close relationship to the promotion of a “compelling” governmental interest,

(ii) the use of such classification must be “necessary” to achieve such interest, ang

might in the near future need to do so. Plaintiffs have a “reasonable expedtzionéy will
(again or for the first time) be subject to the challenged NIAC policy, and tigky raceive the
requested security clearance before the merits of their claim can be addfisssiffs have
thereforepresented the type of situation “capable of repetition yet evading review” that
establishes the “case or controversy” necessary for Article Il jurisdicEeee.qg, Am. Civil
Liberties Union of Nev. v. Loma#&71 F.3d 1010, 1016-17 (9th Cir. 2006). Moreover, at the
time of trial, at leastdur plaintiffs were still awaiting the results of security clearance
adjudicationsseePTO at L1, 12, 16, & 22, and as to those plaintiffs, defendant does not
contest the ripeness of the claim that MAVNI personnel should not be subjected to iamald
NIAC when they seek a security clearance.
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(iif) the means or procedures used must be “precisely tailored” to serve such irlterg

(citing Plyler, 457 U.Sat 217, andn re Griffiths 413 U.Sat721-22). The requiremen

that MAVNI personnel undergo NIAC screening every two years as part of either tk
“continuous monitoringprogram otthe security clearancapproval processakes
remaining a soldier dpoD affiliate and/or obtaining a security clearance more onerd
for citizens born outside the United States than for other citizens, and therefore

constitutes discrimination on the basis of national ori@aeFaruki v.Rogers 349 F.

Supp. 723, 72&7 (D.D.C. 1972) (three-judge district court).

In Faruki, the plaintiff challenged a provision of the Foreign Service Act of 1¢
which prohibited a person from being appointed as a foreign service officer unless
she was “a citizen of the United States and has been such for at least tenlgeats.”
725 (quoting 22 U.S.C. 8§ 910 (1970)). Terruki Court concluded that the statute
treated persons who were citizens at birth more favorably than and discriminated ¢
individuals who had been born abroad and then naturalidedt 72527. In striking
down the durational requirement of 8 910, the three-judge panel warned against s(
in which the government “grants citizenship to an immigrant and then, solely on thg
of his original foreign status, proceeds to give him second-class, more burdensom
treatment.”1d. at 729. The additional screening imposed upon plaintiffs, who gaineg
citizenship through the MAVNI program, has the same “odor of prejudice” as the fq
service eligibility criterion held violative of equal protection guaranteésraki. See

id. at 729-35.
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1. Contempor aneous Discrimination Against Foreign Nationals

In attempting to persuade the Court to apply rational basis r&vather than
strict scrutiny, defendant alleges, based on classified material that was not offered
admitted as evidence at trigkeinfra 8 B(1), that the MAVNI program is itself a targe
or magnet for our country’s enemies, and that the heightened scrutiny to which pla
are or will be subjected is not because of their national origin but because their me
enlistment (which is the only way, given their national origin, that they could have j
the Army) poses a potential national security thtédbefendant’s assertidhat national

origin has played no role is contradicted by the DoD’s modifications to its policies

18 |f a classification does not burden a fundamental right or tag@tectedyroup,then it will
be upheld as long as it bears a “rational” relationship to some “legitimatefrgosetal
purpose.Romer vEvans 517 U.S. 620, 631 (1996). Under the “rational basis” standard, tf
government’s actions are accorded a strong presumption of validity, and courtcosjd the
generalizations articulated in supportioé challengegolicy even when the fit been means
and ends is imperfecteller v. Dog 509 U.S. 312, 320-21 (1993). Rational basis review is
however, “toothless.'Golinski v. U.S. Office of Pers. Mgn®24 F. Supp. 2d 968, 996 (N.D.
Cal. 2012) (quotinglathews v. de Castrd29 U.S. 181, 185 (1976)). It requires that the
regulation(i) not be enacted for arbitrary or improper reasongh€iijelevant to interests that t
government has authority to implement, and (iii) be logically related to the putpasports to
advance.ld. (citing Romer 517 U.S. at 632-33, arity of Cleburne v. Cleburne Living Cir.
473 U.S. 432, 441 (1985)).

19 Defendant’s argumeiig reminiscent of an assertion madethgthenGovernorof Indianain

support ofthe Statés refusal to pay for certain seces provided to refugees whose country of

origin was Syria, to which the Seventh Circuit responded:

He argues that his policy of excluding Syrian refugees is based not on nationalit
and thus is not discriminatory, but is based solely on the threat he thinks they pose
to the safety of residents of Indiana. But that's the equivalent of his sagihg (

that he does say) that he wants to forbid black people to settle in Indiana not
because they're black but because he’s afraid of them, and since race is therefore
not his motive he isn’'t discriminating. But that of course would be racial
discrimination, just as his targeting Syrian refugees is discrimination on tlse bas

of nationality.

Exodus Refugee Immigration, Inc. v. Per@%8 F.3d 902, 904-05 (7th Cir. 2016).
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concerning another group, namealiens who aréawful permanent residents, which
were implemented contemporaneously withdbrrent iteration of the “continuous
monitoring” program.SeeEx. 49;supranote 16 In October 2017, the DoD announcs
new protocols that prevented lawful permanent residents from entering active, resg

guard service until their background investigations were compl&eeKuang v. U.S.

Dep’t of Defense340 F. Supp. 3d 873 (N.D. Cal. 2018) (issuing a preliminary injung

and requiring the DoD to return to pre-October 2017 practices for the accession of
permanent residents).

All military personnel must undgo background investigations (which do not
involve NIACSs), but the October 2017 policy treated lawful permanent residents an
citizens differently, allowing the latter, but not the former, to ship to basic training b
completion of the required invégations. Id. at 889 & 919. The DoD'’s stated purposs
for the disparate treatment of lawful permanent residents was “to facilitate process
efficiency and the appropriate sharing of information for security risk based suitabi

and security decisions for the accessiofoogign nationals.” SeeAR at 1 (docket

no. 57 at 5) (emphasis addedKinang v. U.S. Dep'’t of Defendd.D. Cal. Case

No. 3:18€v-3698-JSTseealsoKuang 340 F. Supp. 3d at 889. Given the DoD’s

explicit reference to nationalityiasimilar policy simultaneously announced,
defendant’s contention that the DoD was conceswdgly about the targeting of the
MAVNI program lacks credibility. The Court concludes plaintiffs have shown all th

they need to provespecificallythat national origin wasd'motivating factor” in the
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DoD’s disparate treatment of MAVNI recruit&eeMartin v. Int'l Olympic Comm.740

F.2d 670, 678 (9th Cir. 1984) (emphasis added).

2. Discrimination Against L ess Than All Member s of the Class

Defendant also arg@sthat the NIAC requirements applied only to MAVNI
personnebrefacially neutral becaugséey do not extend to aliens who are lawful
permanent residents or to naturalized citizens who did not enlist through the MAVI
program, and they therefore distinguish on the basis of military accession as oppo
national origin. In essence, defendant asserts that, because the discrimination is 1
complete, it is not subject to strict scrutiny, but defendant cites no authority to supy
this propositionwhich runs contrary tequal protectiofjurisprudence.Seeluarez v.

Nw. Mut. Life Ins. CQ.69F. Supp. 3d 364, 369-74 (S.D.N.Y. 2014) (observing that 3

sed to

not

Dort

=

defendant is not insulated from liability for discrimination against some members of a

protected class merely because not every member of the class is a victim of the

discrimination);see alsdNyquist v. Mauclet432 U.S. 1, 9 (1977) (“The fact that the

statute is not an absolute bar does not mean that it does not discriminate against t
class.”);Huynh 679 F. Supp. at 67.

In Huynh the plaintiffs challenged a DoD regulation that denied security clea
to naturalized citizens who were born or resided for a significant period in one of 2
30 countries, unless they had been United States citizens for five years or United §
residents for ten years. 679 F. Supp. at 63. In granting a preliminary injunction en
enforcement of the regulation, thielynh Court concluded that strict scrutiny was prop

even though the regulation applied to only a subset of naturalized citizens, hamely
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from the enumerated countries who had not yet satisfied the chronological require
Id. at 66-67.Huynhundermines defendant’s contention that rational basis review is
appropriate in this matter, not only because it contradicts defendant’s assertion tha
discrimination against a subset of a protected class should receive less scrutiny th
discrimination against all members of the class, but also because it belies defenda
suggestion that the MAVNI policies at issue are somehow outliers in the DoD’s ap
to restricting eligibility for security clearances. The Court finds that, contrary to

defendant’s denials, the DoD focused on MAVNI status as a proxyatmmal origin.

3. Proof of Discriminatory Animus Not Required

In a different approach aimed at receiving the benefit of rational basis reviey
defendant asserts that, absent proof of discriminatory animus or motive, the NIAC
components ofontinuous monitoringnd security clearance protocols merely have
disproportionate impact on a protected group and cannot rise to the level of an eqt
protection violation. Defendant’s analysis is flawed because it assumes, without
demonstrating, that the continuous monitor@mgl more rigorous security clearance

requirements arfacially neutral andit therefore relies on inapposite authoritf@s.

20 pefendant’s reliance oMlcDaniels v. Stewar2016 WL 499316 (W.D. Wash. Feb. 8, 2014
is particularly misplaced. INMcDaniels in declining to authorize service apro seprisoners
equal protection clainthe court concluded that, althoutte plaintiff might have sufficiently

ments.

1

an

nt's

proach

=~

jal

allegedan intent to discriminaténe had failed t@leadfacts linking any of the named defendants

to the allegedtivil rights violation. Id. at*7-*8. In contrastjn this matterthe Secretary of
Defensehas essdially conceded thdteis theproper defendant, aridcDanielsis of no
relevance. Defendant’s referencediont v. Cromartie 526 U.S. 541 (1999), is equally off the
mark. InHunt, the United States Supreme Court reiterated that when suspect clisstiase
explicit, strict scrutiny applies without any inquiry into legislative purpd&eead. at 546. In
Hunt, however, because North Carolina’s redistricting plan merely classifescts’ of land,
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When the government classifies persons on the basis of race, national origir
similar immutable characteristic, a plaintiff challenging such action in a lawsuit “nes
make an extrinsic showing of discriminatory animus . . . to trigger strict scrutiny.”

Mitchell v. Washington818 F.3d 436, 445-46 (9th Cir. 2016). Moreover, strict scrut

appliesevenwhen the reason for the differential treatment is “benign,” for example,
preferences in academic admissions, government contracting, election redistricting
well as when the protected attribute is just one of several factors in a government

decision. Id. at 444-45.Finally, asuspect classification need not be stated explicitly

warrant strict scrutinySeeWashington v. Seattle Sch. Dist. Np488 U.S. 457 (1982).

In theSeattle School Distriatase, the voter initiative at issue, Initiative 350,

provided that “no school board . . . shall directly or indirectly require any student tg
attend a school other than the school which is geographically nearest or next near
student’s place of residence . . . and which offers the course of study pursued by s
student.” Id. at 462. Although Initiative 350 nowhere mentioned “race,” the United
States Supreme Court struck it down because it reallocated governmental power i

non-neutral fashion, inhibiting local decision makers from attempting to racially intq

precincts, or census blocks,” and was thereforalfgcace neutral, strict scrutiny would apply
only if the district at issue (Distridi2) was drawn with an impermissible racial motive or wa
unexplainable on grounds other than ra8eed. at 546-47. The Supreme Court acknowled
that the evidenceended to support an inference that District 12 was formed with the requig
racial animus, but concluded that the district court improperly granted summ@gnygod
because the legislative intent involved genuine disputes of materialdaat.548-54. Unlike
Hunt, the case before the Court does not inveltieer a facially neutral policy orraotion for
summary judgmenthe matter has been trieahd the Court is authorized to resolve all quest
of fact.
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their schools.ld. at471-87. Similarly, although the continuous monitoramgl security
clearancepolicies at issue do not expressly target individuals on the basis of nation
origin, they use the equivalent classification of MAVNI status, which is synonymou
with birth outside the United States.

Indeed, an internal DoD document, which has begpublic, Tr. (Nov. 28, 2018
at 202:10-11, 204:4-12 (docket no. 189), supports the conclusion that the DoD itse
correlatedVIAVNI statuswith national origin. In an “Action Memo” prepared in
May 2017 by Stephanie Miller, Director of Accessions Policy for the Office of the U
Secretary of Defense for Personnel and Readiness, who was called by defendant
witness at trial, the Secretary of Defense was informed that, with respect to MAVN
personnel who (like plaintiffs) had been naturalized as citizens, “[t]here are signific
legal constraints to subjecting this population to enhanced screening without an

individualized assessment of cause.” Ex. 59 ge;alsolr. (Nov. 28, 2018) at 130:2-

197:22-198:20 (docket no. 189). This evidence shows th&dBewasaware of the
equal protection violations that would arise if naturalized MAVNI soldiers were trea

differently from other citizen$! but it nevertheless persisted in the discrimination.

21 When askeat trialwhetherthe memorandum she hdchfted expressed heoncern that
“standardized extraordinary screershgn MAVNI soldiers who were United States citizens
might be unconstitutionalMs. Miller replied, “I would not characterize it that way,” and
explained, “We ecognized that some may view that there was litigation risk.{Nov. 28,
2018) at 202:17-21 (docket no. 189)he Court finds this testimony less thfanthcoming,
particularly in light of the wording of the document, which described the “legatreons” as
“significant.” SeekEx. 59 at 2.
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4, The Evidence Establishes Any Required Animus

Under bothMitchell and theSeattle School Distriatase strict scrutiny must be
applied in this case because the policies at issue are not facially-neutral rules that
disproportionately impact a protected class, but rather affect every MAVNI enlistee
affiliated with the DoD who is a United States citiZémnd who was, by definition, bof
outside the United Stategven if, however, the NIAC requirements could be consids

facially neutral, defendant would not be entitled to rational basis review. As recogt

in a case cited by defendant, the Supreme Court has non-exhaustively outlined the

sources of evidence that might reveal wheth&aciallyneutral governmental action wa

taken for invidious purposes$eeSnoqualmie Indian Tribe v. City of Snoqualnii86 F.

Supp. 3d 1155, 11685 (W.D. Wash. 2016) (citin¥ill. of Arlington Heights v. Metro.

Housing Dev. Corp.429 U.S. 252 (1977)).

In Arlington Heights faced with a challenge to the Village’s denial of a rezoni

request, the Supreme Court observed that, when a discriminatory purpose has beg
motivating factor in a decision, the legislative or administrative body is no longer e
to judicial deference. 429 U.S. at 265-66. Determining whether an improper anim

played a role in the official action “demands a sensitive inquiry” into the available d

22 A limited number of individualsvere allowed tenlist in the Army through thelAVNI
programeach year.SeeEx. 33 at 18.The annual capremained steady in FYs 2009-2010,
increased in FYs 2013-2016, and decreased in FY 2@l %ee alsdEx. 205. Beforethe
MAVNI programexpiredon September 30, 2015geEx. 206,it was the mechanism by which
atotal 0f 10,892 soldiersvere recruitednto the Army,seeEx. 38. Defendant’s witnessedid
not know how many of tise service members have been naturalizetiplaintiffsestimatethat
over 5,000 individuals who accessed through the MAVNI prograamow citizens Se€Tr.
(Nov. 28, 2018) at 11:10-13, 198:21-199:1 (docket no. 189); Tr. (Nov. 29, 2018) at 53:21-
153:17-21 (docket no. 190).
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and circumstantial evidence, which may include whether one race (or protected grpup) is
more “heavily” impacted than anotheEeeid. at 266. This factor alone might be
determinative (as in the case of the MAVNI-centric policies at issue), but if not, courts
may look to other evidencé&eeid. Among other considerations of possible relevange
are (i) the historical background of the decision at issue, (ii) the specific sequence (of
events leading up to the challenged action, (iii) departures from normal procedures,
(iv) substantive departures, particularly when the factors usually considered important
would strongly favor a decision contrary to the one reached, and (v) legislative or

administrative history, especially statements made contemporaneously with the allegedly
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unconstitutional decision, meeting minutes, or repddsat 267-68.

While raising the specter @éfrlington Heights defendant did not, in his trial brief

or closing argument, conduct the necessary inquiries, and the Court cannot take seriously
defendant’s assertion that the continuous monitoring and security clearance policies at

issue are entitled to the type of judicial deference accorded under rational basis reyiew.

Contrary to defendant’s suggestion, even if the Court foundhbathallenged DoD
policy is facially neutral, the equal protection analysis would not &adher, the Court

would proceed to evaluate whether &réngton Heightsfactors evidence an improper

motive warranting strict scrutiny.

Having performed the additional work requiredAniington Heights the Court

concludes that the considerations articulated by the Supreme Court do not supporg

defendant’s view that, assuming the MAVNI regulations at issue are facially neutrgl, they

were implemented without any of the motives that would give rise to strict scrutiny,
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Indeed, the historical background of the biennial NIAC requirements and the sequg
events leading up to the Levine memorandum indicate that national origin was at I
“a motivating factor” in the DoD’s actiorts. The DoD’s procedural and substantive

departures from the protocols applicable to non-MAVNI personnel and the adminis

history?* likewise weigh in favor of applying strict scrutiny. For all of the foregoing

23 According to Lt. Col. (Ret.) Margaret Stock, the mass shooting that occurrevémider
2009 at Fort Hood, Texas, which was perpetrated by Nidal Malik Hasan, an Army pssichia
forced the MAVNI program into a twgear hiatus. Tr. (Nov. 27, 2018) at 159:3-23 & 161:34
(docket no. 188). Although Hasan was an American at birth, many people thought he wa
MAVNI soldier because he had a foreigounding nameld. at 159:6 & 15-18. In advance of]
trial, defendant sought to exclude Lt. Col. Stock as a witness on several groundsngnself-
interest, impermissible coaching by plaintiffs’ counsel, and failure to quadin expert or offe
appropriate expert testimony under Federal Rule of Evidences@8Ref.’s Mot. in Limine
(docket no. 158), and the Court denied defendant’s motion without prejse@dinutes
(docket no. 175). Having observed Lt. Col. Stock’s demeanor on the witness stand and @
the course of the trial, the Court finds her testimony, which was primarilyalan nature,
credible and consistent with the documents admitted as evidence and the histentaiabout
which the Court may take judicial notigeeFed. R. Evid. 201. Although the DoD and the
Army certainly needed to conduct a thorough investigation following the incitlEottaHood,
in an effort to prevent repetition of the episode, the Court is persuaded that, if Hasad &ad
surname common in the United States (Smith, Johnson, Williams, Jones, etc.),ificealotsr
that he committed might not have affected the MAVNI program so singularly amticgigtly.
As a result of the temporary suspension, no individuals enlisted through the MAVNAprog
FY 2011 or FY 2012 SeeEx. 33 at 18. In FY 2013, when the MAVNI program was reinstaf
individualsattemptingto join the Army through the MAVNI program had to submit tortiere
rigorous vetting process articulated in the February 2012 memorandied tsgthéJnder
Secretary of Defense for Intelligenaghich required an SSBI/Tier 5, a NIAC, and a CIFSR &
the time of enlistmentSeesupranote 16. In September 2016 (FY 2017), the Levine

bnce of
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memorandum appended to these heightened screening protocols the “continuous monitofing”

program now being challenge&eeEx. 4.

24 In addition to the intern&Action Memo” acknowledging the “significant legal constraints’
associated with subjecting naturalized MAVNI soldiers to enhanced sogesithout
individualized causegx. 59,the administrative recorndcludes two reports touting the benefit
of the MAVNI program and the segor quality of MAVNI recruits. The Arppncommissioned
both the Human Resources Research Organization (“HUmMRRO”) and the RAND Corptwa
evaluate the MAVNI programSeeExs.29 & 33. HUMRRO produced an interim evaluation
November 2011 and a final assessment in February 2013. Ex. 29 at 1 & 15. The RAND
was issued in July 2017. Ex. 33 at 1. The HUmRRO study focused on whether the Army
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reasons, the Court concludes that defendant must bear the burden of proving the |
the suspect classificati (i.e., national origin) promotes a compelling interest, the
classification is necessary, and the means at issue are precisely tailored to achiev

governmental interestSeeJohnson v. California543 U.S. 499, 505 (2005).

B. Applying Strict Scrutiny

1. Compelling I nterest

Plaintiffs do not quarrel with the concept that national security is a compelling

governmental interest, but they have cast doubt on the value of certain evidence o
defendant has relied in alleging a threat to national security. In a declaration filed
connection with motion practicéhe DoD’s Chief of Personnel Security, Roger Smith
indicated that “a number of individuals accessed into the military [through the MAV
program] based on receiving fraudulent visas to attend universities that did not exi
Smith Decl. at § 25 (docket nos. 131-1 & 132-1). The only example Mr. Smith cou
provide at trial concerned the University of Northern New Jesss/r. (Nov. 29, 2018
at 60:14-23 (docket no. 190), which was a fake school created by the Department

Homeland Security as part ofsting” operation aimed at trapping brokers who were

meeting its goals for the MAVNI program, how MAVNI recruits comparéth wther soldiers,
and whether the attitudes of MAVNI personnel chethgver time. Ex. 29 at 15-22.h& RAND
investigationwas aimed at analyzing the relative performanceraladivecost of MAVNI and
non-MAVNI service membergstimating the size of tHaeture pool of potential MAVNI
recruits, and assessing the secuiil associated with the MAVNI program. E3@ at 21.
Defendant has attempted to undermine the conclustatedin the RAND report by indicating
that the RAND researchers were not given access to classified infornsagtiller Decl. at
114-5 (docket nos. 141-3 & 159-2), but teigicism appliedo theexaminatiorof security risk,
and does not diminish the credibility of either the HUMRR@eRAND report regarding the
costeffectiveness of the MAVNI program in producing highality Army enlistments.
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unlawfully referring foreign students to academic institutions for asEelr. (Nov. 27,
2018) at 173:10-17 (docket no. 188). The Court is unimpresse@myssertion that
MAVNI recruits who were deceived by an agency of the United States into believin
they were enrolled in, or engaged in either curricular or optional practical training
through, a legitimate school constituted a threat to national seé&urity.

Mr. Smith’s declaration also referenced a MAVNI enlistee who said he woulg

“voluntarily help China in a crisis situation.” Smith Decl. at § 25 (docket nos. 131-1

132-1). During trial, Mr. Smith agreed that this individual was the subject of a DoD
PowerPoint slide, which indicated that this person declined to become a naturalize
United States citizen (and thus, is not similarly situated to plaintiffs), admitted to be
communist and loving socialism, identified himself as Josef Stalin, wore old foreigr
military (Nazi) apparel, and was removed from campus housing and suspended frq
university after a search revealed several non-functioning firearms and a b&§eeet.

Ex. 98 at 11; Tr. (Nov. 29, 2018) at 66:20-67:14 (dockefl@6). While thigperson (an(

g that

d
ing a
!

m a

S

others like him) might pose a risk to community safety, defendant has not shown how he

or similar individuals would escape detection through the MAVNI, or even the mor¢
non-MAVNI, enlistment protocols, and thus, defendant’s reliance on this example 3
evidence that MAVNI soldiers constitute a national security threat is unpersuasive,

At trial, defendant’s witnesses were asked about Chaoqun Ji, a Chinese nat

who attempted to access through the MAVNI program, but did not advance out of

25 Nothing prevented the DoD or the Army from investigating on an individual treessMAVNI
service memberaho were duped by the Government’s “sting” operation.
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Delayed Entry Program or ship to basic trainiggeTr. (Nov. 29, 2018) at 45:1-5,
45:1920, 153:27 (docket no. 190). Mr. Ji was arrested and is currently facing
prosecution, as a result of an investigation dating back to 2015 or 2016, conducted
Federal Bureau of Investigatioid. at 46:4-6, 143:17-144:2. Although the charges
against Mr. Ji seem to support soat@mabout the efforts of other governments to
infiltrate the United States military, the record also reflects that Mr. Ji was unsucce
in avoiding detection, even before extraordinary screening protocols were set in m
by the Levine memorandumnin addition, defendant’s witnesses acknowéstifpatno
MAVNI soldier who has become a naturalized citizendwabeen charged or convictg
of espionage or any otheriminal offenseor been denaturalize&eeTr. (Nov. 28,
2018) at 186:4-187:2 (docket no. 189); Tr. (Nov. 29, 2018) at 54:10-55:18 (docket
no. 190);see als® U.S.C. § 1440(c) (indicating that the citizenship granted under
§ 1440(a) may be revoked if a separation from the military occurs on other than
honorable conditions before the individual has served at least five years).
Although plaintiffs have managed to combat the unclassified materials on w
defendant has relied, neither they nor the Court is in a position to question whethe
DoD’s concerns about infiltration of the MAVNI program or teeopting of MAVNI
enlistees by foreign operatives are justified by information that remains classified &
not part of the record in this matter. During the course of this litigation, defendant
mentioned, but has not produced to plaintiffs oedtl asvidence, a 2017 DoD
Inspector General “classified review,” a 2017 Defense Intelligence Agency “classif

assessment,” and a 2016 DoD classified “security review” concerning the MAVNI
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program. Miller Decl. at § 4 (docket nos. 141-3 & 159-2); Smith Decl. at { 24 (doc
nos. 131-1 & 132-1)xeeTr. (Nov. 29, 2018) at 33:19-34:1 (docket no. 190). At trial,
defendant’s witnesses summarized these classified documents as bringing to the I
attention “direct threats for espionage within the [MAVNI] program,” including atten
by “hostile governments” to either “place known assets into the program to access
the military” or “develop assets who had accessed into the program.” Tr. (Nov. 28
at 144:18-22, 145:3-9 (docket no. 188eTr. (Nov. 29, 2018) at 17:4-20, 38:25-40:8
42:7-15,119:10-17, 121:3-10 (docket no. 190). According to Stephanie Miller, the
also learned from these classified reports that the investigatory tools it had been u

might not be sufficient or might not have been consistently applied with respect to

individuals who accessed through the MAVNI program. Tr. (Nov. 28, 2018) at 144

145:1, 148:2-17 (docket no. 189s. Miller further indicated thatt classified
information raised concerns about aggressive attempts to obtain security clearanc
unusual questions about equipment and information technology, deliberate omissig
about foreign travel, unexplained wealth, and unreported contacts with persons ide
as intelligence operatives or members of foreign governméhtat 147:5-16.
After hearing the testimony of defendant’s witnesses and the closing argumé
counsel, the Courdecidednot to request that the classified documents at issue be
provided forin camerareview, expressing concernsoaib suchex partepresentation of
evidence, as well as the probability that the materials would offer an incomplete

understanding of the national security situati®eeTr. (Nov. 30, 2018) at 53:14-22

(docket no. 191)ee alsdlr. (Nov. 29, 2018) at 38:7-16, 177:20-25 (docket no. 190).
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The Court remains persuaded that it need not exaitmnBoD’s undisclosed materials
regarding the MAVNI prograror determine whether they demonstridie types of
vulnerabilities to which defendant’s witnesses generally alladiedal because, even if
defendant has carried his burden of establishing a compelling governmental intere
NIAC policies challenged in this litigatiasho not satisfy thénecessary’and “precisely
tailored” prongs of the strict scrutiny standard.

2. Neither Necessary Nor Precisely Tailored

Plaintiffs contend that thecbntinuous monitoringprogram and the enhanced
security clearancprotocols for MAVNI personnel are both overbroad and under-
inclusive, and thus, do not bear a sufficiently narrow relationship to national securi
The Court agreesThe Courtnotes that plaintiffs, who all accessed after February 2@
already underwent investigations that were beyond what anyone else seeking the
levels of security clearance must endtfrand they did so just to enlist and obtain a
favorable Military Service Suitability Determinatio&eesupranote 16 Defendant has

offered no statistical basis or other evidence to support a theory that a subsequent

26 For example, to be deemed eligible for “top secret” clearammre MAVNI personnel€.g,
individuals who werdJnited States citizens at bijtmust successfully complete an SSBI/T5er
but not a NIAC o CIFSR and b be eligible for “secret” clearance, a ARIAVNI soldier must
pass only a Tier 3 revie(@ormerly called a National Agency Check with Law and Credit),

which requires responses to a questionnaire known as Standard Fan$B@8g), an exemplar

of which was admitted into evidence as Exhibit &2eTr. (Nov. 26, 2018) at 38:15-39:6
(docket no. 187); Tr. (Nov. 28, 2018) at 96:5-9, 98:11-14 (docket no. 189). In contrast, a
MAVNI recruit who enlisted after February 2012 needed an SSBI/Tier 5, @ NdAd a CIFSR

supranote 16 see alsdex. 27 at 17 and to obtain either “secret” or “top secret” clearance, an

individual who accessed at any time through the MAVNI program must also unddiyeel
investigationsseeTr. (Nov. 28, 2018) at 95:25-96:4, 8810 (docket no. 189xee alsdTO at
13.
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NIAC (as part of a continuous monitoring system or a security clearance applicatio
would reveal national security concerns somehow left unexposed by the SSBI/Tier
NIAC, and CIFSR performed upon recruitment. Moreover, defendant has provideg
explanation for engaging in flagrant profilinge., equating MAVNI status with national
security risk, rather than justifying on a cdseease basis the heightened monitoring
screening that the DoD wishes to conduct. Indasa@onceded byefendant’s witnesse
no citizen who accessed into the Army through the MAVNI progranebaseen
charged or convicted @nycriminal offense obeendenaturalized, and defendant has
offered no evidence that espionage or similar activity is so rampant among MAVNI
personnel who have attained citizenship that a departure from the usual standard
particularized suspicion is necessaBeeTr. (Nov. 29, 2018) at 144:44 (docket

no. 190) (indicating that the Army can “investigate anyone” it has “reason to believ,
might be “involved in a national security crime”).

In this litigation, plaintiffs do not question the DoD’s authority to conduct
additional security investigations on an individualized bagie]Tr. (Nov. 28, 2018) at
188:3-12 (docket no. 189), and the issues before the Court concern only whether t
may, without any indication of wrongdoing or cause for concern, routinely subject
group of citizens born outside the United States to a higher level of scrutiny than o
citizens. More vetting and more monitoring will certainly reveal more informagem,
Tr. (Nov. 29, 2018) at 159:186 (docket n0190), but the DoD’s approach, which is,
according to defendant’s witness Stephanie Miller, to obtain the information first ar

then decide whether individualized review is warranse@Tr. (Nov. 28, 2018) at
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199:16-200:22, 201:15-18 (docket no. 189), puts the proverbial cart before the hor,
Defendant simply has not shown why the DoD needs to conduct a NIAC every twd
as a matter of course, on the entire MAVNI population, and therefore, has not refu
plaintiffs’ challenge of overbreadth.

Defendant has instead provided a meaningless comparison, indicating that !
MAVNI soldiershad beemleemed unsuitable for military servigeineligible to have
access to classified information, while only 1% of the non-MAVNI population were
denied a security clearancgee Smith Decl. at I 27 (docket nos. 131-1 & 132skEe
alsoTr. (Nov. 29, 2018) at 51:25-52:4 (docket no. 190). When asked by the Court
trial, Roger Smith conceded that he was unable to respte ate figures for (i) the
number ompercentage dIAVNI recruits who (unlike all but oré of the plaintiffs in
this matteryeceivel urfavorable MSSDs and were required to leave the armed forct
and (ii) thenumber ompercetage of MAVNI soldiers who had not received a request
security clearance. Tr. (Nof9, 2018) at 51:124 (docket no. 190). In the abserof
the “specific metrics” that Mr. Smith could not supphytrial, id. at 52:11, the attempte
juxtaposition ofa 13% figure for MAVNI personnel against a dissimilar 1% statistic f
the non-MAVNI population was a pointless exerci§#. Kuang 340 F. Supp. 3d. at 91
(“[T]he record provides no indication of the risk that LPRs [lawful permanent residg
pose compared to U.S. citizens. Curiously, DoD contends that it need not have m

such a comparison. But the precise policy change at issue is that the DoD began

27 Plaintiff Xi (Tracy) Cui, a native of China, who enlisted on May 15, 2015, and was natdr

on March 10, 2016, received an unfavorable MSSD on September 22, 2017. PTO at § 18.
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LPRs as presumptive security risks, while presuming that U.S. citizens did not pos
a risk. If there was no evidence that LPRs posed a greater security risk, this policy
change is by definition arbitrary and capricious.” (citations omitted)).

Defendant has offered no reason for believing that MAVNI personnel who h:
successfully navigated the rigorous enlistment requiremeaig¢ceiveda favorable
MSSD based on SSBI/Tier 5, NIAC, and CIFSR results), and wholienaeme United
Staes citizens, constitute any higher risk to national security than other members ¢
DoD population. Nevertheless, defendant requires all MAVNI soldiers, even those
have no access to classified information, to undergo biennial NIACs, while imposir|

similar condition on the maintenance“sécret,”“top secret,” or even “top secret/SCI”
clearance by naMAVNI personnel. Defendant does not subject any other member
the military to theMAVNI level of monitoring?® even those with equivalent or perhap
greater ties to other nations than the typical MAVNI soldier.
For example, in the absence of individualized suspicion, no periodic NIAC is
performed on individuals who were United States citizens or nationals at birth, but
resided in the United States before joining the military, on aliens who were lawful

permanent residents at the time of their enlistment, or on persons who remain citiz

the Federated States of Micronesia, the Republic of the Marshall Islands, or Palau

28 To be clear, all individuals affiliated with the DoD who hold a security clearatust, by the

end of 2021, be enrolled in the “continuous evaluation” system. Tr. (Nov. 29, 2018) at 29|

e such
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31:2 (docket no. 190). Continuous evaluation is one of the three components of continugus

monitoring,id. at 31:16-18, but because continuous evaluation applies uniformly to all mel
of the military, plaintiffs make no equal protection claim with respect to contirex@alsation.
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their entire career in the armed forc&. Faruki, 349 F. Supp. at 731 (observing that
under the unconstitutional statute at issue, “foreign-born American citizens at birth

have never set foot in America face no similar barrier when they decide to come h{

ere,

perhaps for the first time, to take the Foreign Service entrance examinations”). Thie Court

concludes that the challenged NIAC requirement is under-inclasidaot “precisely

tailored” to the interest of national security.

The imposition of a NIAC every two years displays a general lack of trust and

concomitant desire to monitor MAVNI soldiers without needing to identify a basis f
suspicion. The Court agreewith plaintiffs that this stigmatizing persistent vetting
protocol constitutes impermissibly unequal treatment of United States citizens on t
basis of national origin. It is inconsistent with the representations made to plaintiff
their enlistment that they would be “treated like any other Soldier” and that they wg
enjoy “all the same opportunities afforded to . . . any other Soldier” in the United St
Army, seeEx. 15at 88 E& R; Exs.69& 90 at 88 E& Q; Ex. 71 at 88 E & P, and it
violates the military’s own principles against discrimination based on immutable
characteristics like national origiseeEx. 37 at § 3(e) (“The DoD shall not discrimina

nor may any inference be raised on the basis of race, color, religion, sex, national

disability, or sexual orientation.”§ee alsd&Ex. 36 at § 3.1(c) (Exec. Order No. 12,968).

It deals unfairly with citizens who have volunteered to serve their nation by endurin
extreme hardships and lengthy deployments, during which they are oftenesgfyvamt
family and friends, antly preparingeach and every ddg make the “ultimate sacrifice

of their lives if necessary” to protect our country, its people, and the constitutional
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we hold so dearSeeKuang 340 F. Supp. 3d at 921-22 (quotidge 1 v. Trump2017

WL 6553389 at *3 (D.D.C. Dec. 22, 2017)). Itis unconstitutional, and it must be
enjoined.
Conclusion

The Court hereby summarizes its findings of fact and conclusions of law ang
ORDERS relief as follows:

(1) The United States Department of Defense requires all individuals whg
enlisted in the United States Army through the Military Accessions Vital to the Nati
Interest program and who remain affiliated with the DoD (on active duty, in a reser
position, as a government-employed civilian, or while working for a private defenseq
contractor) to participate ircontinuous monitoring,defined as being enr@t in the
continuous evaluation system and being subject to a series of National Intelligence
Agency Checks every two years and to eithBassive Analytical Counterintelligence
and Security Assessment or a Counterintelligence-Focused Security Review;

(2)  The DoD requires all MAVNI personnel to have an up-to-date NIAC (
a NIAC performed within the pridwo years)among other prerequisites, before their
security clearance eligibility will be adjudicated,;

(3) Plaintiffs joined the Army through the MAVNI program after February
2012, and before September 30, 2016, have been naturalized as United States cit

and were still affiliated with the DoD as of the date that trial commenced;
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(4) United States citizens and/or nationals who were recruited into the Ar
a manner other than the MAVNI program are not subject to the biennial NIAC
requirementsalated to continuous monitoring and security clearance determination

(5)  The NIAC components of the DoD’sdntinuous monitoringprogram and
security clearance protocols discriminate against plaintiffs on the basis of national

(6) Defendant has not met his burden of proving that using the suspect
classification of MAVNI status, which is synonymous with having a national origin
outside the United States, is both “necessary” and “precisely tailored” to serve the
articulated compelling governmental interest of national security;

(7)  The Court ENTERS the following peanent injunction Defendant and
the United States Department of Defense are hereby ENJOINED from requiring, ir
absege ofindividualized suspicion, a biennial series of National Intelligence Agenc
Checks for continuous monitoring or security clearance eligibility purposes with reg
to any citizen affiliated with the DoD who accessed into the United Shategthrough
the Military Accessions Vital to the National Interestgnamarfter Februaryl2, 2012,

and before September 30, 20%P&ind

29 The Court is satisfied that entry of this permanent injunction will operate in faatir o
MAVNI personnel who are similarly situated to plaintiff. The Court therefor€ DNEES to
certify a class.SeeDiFrancesco v. Fox2019 WL 145627 at *2-*3 (D. Mont. Jan. 9, 2019)
(ruling that, because “all potential class members . . . would benefit fromuastion issued or
behalf of the individually named plaintiffs,” certification of a class would seive ‘Useful neec
or purpose,” and that “[tlhe costs and complexities associated withaimangt a class action
outweigh the benefits class certification is intended to provicehg James v. Ball613 F.2d
180, 186 (9th Cir. 1979)ev’d on other grounds451 U.S. 355 (1981))see alsdavis v. Smith
607 F.2d 535, 540 (2d Cir. 1978).
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(8) The Clerk is DIRECTED to enter judgment consistent with this Order,
send a copy of the Judgment and this Order to all counsel of record, and to CLOS
case

IT IS SO ORDERED.

Datedthis 31stday ofJanuary, 2019.

WSW

Thomas S. Zilly
United States District Judge
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