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al., v. Harbor Marine Maintenance & Supply, Inc.

THE HONORABLE JOHN C. COUGHENOUH

UNITED STATES DISTRICT COURT
WESTERNDISTRICT OFWASHINGTON
AT SEATTLE

FISH, LLC, etal., CASE NO.C17-02453CC

Plaintiffs, ORDER
V.

HARBOR MARINE MAINTENANCE &
SUPPLY, INC,

Defendant.

This matter comes before the CourtRiaintiffs’ motion for partial summary judgment
(Dkt. No. 39) and Defendant’s motion to withdraw admissions (Dkt. No. 46). Having thorot
considered thearties’ briefing and the retant record, the Court finds oral argument
unnecessary and hereBRANTS in part andDENIES in part Plaintiffs’ motion (Dkt. No. 39)
andDENIES Defendant’anotion (Dkt. No. 46¥or the reasons explained herein.
l. BACKGROUND

Unless otherwise indicated, the following facts are uncontrovettete White and his
limited liability company, Fish LLC (collectively “Plaintiffs;)engaged Defendant to upgrade
the engines oRlaintiffs’ vesseland make other repair@kt. No. 39at 3) Defendanbrought
the vessel ashore and replaced the engineshatat yard but did not finish the job on landd(

at 6.) It launched the vessel and towed it to Plaintiffs’ boathouse on November 3, 2015, in
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to finish the job onsite (Dkt. No. 407 at 2-3.) The vessel sank the boathouse on or about
November 22, 2015 before any additional work could be performed. (Dkt. No. 39 at 8.)

No one witnessed the vessel sihklly Jamesan independenttoat detailertestified that
she entered theoathouse othe eveningf Friday November 20th teeturnitems toMr. White.
(Dkt. No. 45-1 at 32.) She observite vesselloating at its normaposition in the water without
the bilge pump runningld. at 33 34.)Two days laterPort of Everett personnel discoverbe t
vesselsunken in the boathouse. (Dkt. No. 40-16 at 5.) Zane White was out of state throug}
this period and has no personal knowledggardinghesinking. (Dkt. Nos. 39 at 15, 44 at 4.)

Plaintiffs bringclaimsfor breach of a bailment agreemednmteach of contract, breach of
the implied warranty of workmanlike performance, and negligence and/or gglggemce.
(Dkt. No. 14 at 4-7.) Defendant counttaimsfor breach of contracalleging Plaintif§ failed
to pay amounts owing for the work it did on the vessel before it sunk along wghltage and
storage services Defendaehdered after the vessink. (Dkt. No. 15 at 8-9T)ial in this
matter is scheduled to begin June 4, 2018. (Dkt. No. 16.)

Plaintiffs now move for partial summary judgment. (Dkt. No. 39.) They ask the Cou
(1) find thatDefendant is liable as a matter of law for all but Plaintifisgligence claimq2)
dismiss some of Defendant’s affirmative defenses, andigB)iss Defendant’'sounterelaim.
(Id. at 1.)By separate motion, Defendant a#iike Courtto withdrawcertainadmissions it made
by virtue ofanuntimely response to Plaintiffsecond request for admissions. (Dkt. No. 46.)
. DISCUSSION

A. Legal Standard

Pursuant to Rule 56 d¢ihe Federal Rules of Civil Procedure, “[t]he court shall grant
summary judgment if the movant shows that there is no genuine dispute as toexgl faat
and the movant is entitled to judgment as a matter of [eed. R. Civ. P. 56(a). In making suc
a determination, the Court must view the facts and inferences to be drawrotharefhe light
most favorable to the nonmoving parynderson v. Liberty Lobby, Inc., 477 U.S. 242, 247-50
ORDER

C17-02453CC
PAGE- 2

nout

1 to:

=




© 00O N o o A W N P

NN NN NN R R R R R R R R R R
OO 00 N N -, OO 00 N oY 010NN 0 N -RE O

(1986). Once a motion for summary judgment is properly made and supported, the oppos
party “must come forward with specific facts showing that there is a gerasue for trial.”
Matsushita Elec. Indus. Co. v. Zenith Radio Corp., 475 U.S. 574, 587 (1986). Material facts ar
those that may affect the outcome of the case, and a dispute about a matesigkiagine if
there is sufficient evidence for a reasonable jury to return a verdict foothmoving party.
Anderson, 477 U.S. at 24849. Ultimately, summarjudgment is appropriate only against a pa
who “fails to make a showing sufficient to establish the existence of an ¢lessemtial to that
party’s case, and on which that party will bear the burden of proof &t €abtex Corp. v.
Catrett, 477 U.S. 317, 324 (1986).

B. Breach of Bailment Agreement

Plaintiffs move for summary judgment dreir claim that Defendant breached the
bailment agreementSée generally Dkt. No. 39.)A bailment is created when property is
deliveredto and accepted bgrecipientwith the implied promise that the property will be
returned once the purpose of the bailment has been fulfilled.I195SWON ON CONTRACTS
8§ 53:2 (4th ed.) (May 2017 updatelt Has long been established that the lawafment is
applicable to suits for damages to or loss of a vessel that has been left with anqgihgydses
of repair? Goudy & Stevens, Inc. v. Cable Marine, Inc., 924 F.2d 16, 18 (1st Cir. 1991) (citing
Buntin v. Fletchas, 257 F.2d 512, 513 (5th Cir. 1958Further, f a bailor demonstrates that a
bailee had exclusiveossessiownf property and then returned the propeldynaged, a
presumption of negligence attachMatl. Liab. & Firelns. Co. v. R& R Marine, Inc., 756 F.3d
825, 832 (5th Cir. 2014). To overcome this presumptioa pailee must make an affirmative
showing that it either exercised reasonable catleatrits negligence was not the proximate
cause of the damagel.

It is undisputed thatlRintiffs deliveredthe vessel to Deferdit ina seaworthy condition.
(See generally Dkt. Nos. 39, 49.At issuearethe remaining element$he Court finds Bfendant
presents sufficient evidence to create genafrfact regardingvhether the bailment terminated
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prior to the sinking an@hetherDefendant’s actions were the proximate cause of the damad

1. Termination of the Bailment

Defendantlleges Plaintiffsnstructed it tanovethe vesselo the boathousehereby
terminating the bailmen{Dkt. No. 4 at14); (see Dkt. No. 45-1 at 11, 17) (supportingstimony
from Defendarnis representativand one of itemployes). The Court must accept this testimo
astrue See Anderson, 477 U.S. at 247-50 (198& ¢ourt must view all facts and inferences ir]
favor of the nonmoving party when consiggra motion for summary judgmenthis is
sufficient to create a genuine issue for trial.

2. Proximate Cause

The report from the slvage crevwhorefloated thevessel after it sunk indicatdhata
fitting for a throughhull valve normally plumbed to a bait well pump (but disconnelsted
Defendant while work was to be performed) \aasr below the water linendthatthe valve
was in the open position. (Dkt. No. 41-This allowedwaterto rundirectly into the bilge.l€.)
Michael McGlenn, the surveyooff Plaintiffs’ insurerconcluded that this caused the sinking.
(Dkt. No. 40-16 at 7.) He theorized that Defendant left the through-hull valve open. (Dkt. N
45-1 at 7.) Héelievesthat for some period of time the bilge punmpay havekept up with the
flow. (Id.) Eventually, the pumps would have been unable to dd&ddnce this happenethe
vesselwoulddip as ittakeson water. kd.) Eventually,it would dip to the point that the water
line would be above two unplugged fittings leading to disengaged engine exhaust gipers, I
up on the hull. (Dkt. No. 40-16 at 7.) Once this happened, the sinking woulalsbarid
complete.” (d.)

Lynne Reister, the surveyor for Defendant’s insugenerally agreed witMr.

McGlenn’s findings. $ee Dkt. No. 40-17 at 5.) But slaisagreed in critical areas. She notes t}

! Defendant asserts the salvage crew’s communication of its findings iayhe@t.
No. 44 at 19-20.) Buginceit can be reduced to an admissible form at trial through testirinen
Court will consider itFraser v. Goodale, 342 F.3d 1032, 1036 (9th Cir. 2003).
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the salvage crew did not “fully dewater” the vessel after raising it andegsilg it would have
been below its “normal static position.” (Dkt. No. 4%t 60.) While the fitting leading to the
open through-hull valvevas at or below the water lirg thislower position, it would not have
beenat its normal positionld. at 59.) Further, she conterttiat if thefitting were at or below
the water lire with the valve open, “water would have been shooting from the open spud” &
this would be plainly evident upon a cursory inspectitth.at 59-60.) Fred Low, one of
Defendant’s employees, indicated thdtten the vessel was launched he “looked at every inc
the boat that was available to be seen, and there was no water coming into the boat, and
checkedt multiple times.” (d. at 53.) Mr. Low also testified that he “checked on [the vessel]
every morimg and every afternoon” while it was in the boathouse, except for a long weeke|
and found no water in the vessétl. (@t 54.) Ms. Reister also noted that Defendamisticeis
“to close all valvésbefore launch(ld. at 60.) Lauren Bivens, Defendantepresentative
confirmed this practee. Seeid. at 18).Mr. Low alsotestifiedthathe personally checked the
valvewhen the vessel first went into thater (Seeid. at 53) (“I can guarantee that | checked
that when it first went into the water.”).

The vessel stayed afloatthe boathouse for approximately nineteen dilgsember 3—
November 22. (Dkt. Nos. 39 at 8, Z(at 2-3.) After it sankthe valve was found in the open
positionandthe garagestyle doors for the boathouserewide open(Dkt. No. 40-16 at 5.)
Defendant speculateghat Ms. James, who saw the boat floating at its normal position two d
earlier, may have inadvertently left the boathouse’s door open. (Dkt. No. 44 at 17.) Defeng
further speculates thabmeonemay haveenteredhe boathouse and optthe valve and/or
turned off the bilge pumps.Id.) Alternatively, the opegarage-style doanay have exposdtie
vesseko winter weatherwhich could have rocketito the point that water came into contact
with the throughtull fitting . (Dkt. No. 44 at 17.) “Rank speculation” is insufficient to avoid
summary judgmenMcSherry v. City of Long Beach, 584 F.3d 1129, 1138 (9th Cir. 200But
this is more than rank speculation. These are reasonable inferences thatdmesayrbieomthe
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evidence presente8ee Anderson, 477 U.S. at 247-50 (Court must draw inferences in
Defendant’s favor). Therefore, Defendant presents sufficient evidence t® amgatuine issue
for trial.

Accordingly, the Court DENIES summary judgment on Plaintlftsiment claim.

C. Breachesof Contract and the Warranty of Workmanlike Performance

Plaintiffs alsomove for summary judgment on their breach of contract and breach o
implied warranty of workmanlike performanckaims (See generally Dkt. No. 39.) Theyoring
the claims based on Defendant’s failtseeturn the vessel in a repaired, upgraded, and
seaworthy condition. (Dkt. No. 14 at 4-6.) Defendant did not diradiiyess Plaintiffsbreach
of contract or breach of workmanlike performant@mswhen it responeldto Plaintiffs’
summary judgment motioriSee generally Dkt. No. 44.)Therefore Plaintiffs urge the Court to
treat the factsupporting these claims as undisputed and grant summary judgment. (Dkt. N
at 2-3) (citing Fed. R. Civ. P. 56(e)(2—3)). But Defendant provides evidence supporting its
allegation thaPlaintiffsinstructed Defendant to return the vessel unfinished and that
Defendant’sactions were not the proximate cause ofibgsel’s sinkingSee supra part 11.B.
This evidence is azlevantfor Plaintiffs’ breach of contract and breach of warranty céamit
is for Plaintiffs’ bailment claimAccordingly, the Court DENIES summary judgment on
Plaintiffs’ breach of contract and breach of imglied warranty of workmanlike performance
claims.

D. Affirmative Defenses

In addition,Plaintiffs moveto dismiss the following affirmative defenses: comparativd
fault, third-party fault, andailure to state a claim(Dkt. No. 39 at 22—24%)As to comparative
fault, Defendant presents evidence that Zane White instructed it to launastedand that Mr.

White made no arrangements to check onvésselwhile it was in the boathouseseg Dkt. No.

2 Plaintiffs also moved the Court to dismiss the affirmative defense of waiagr. (
Defendant since withéw that defense. (Dkt. No. 44 at 2.)
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45-1 at 11, 17, 23-24) (supporting testimémmyn Defendant’sepresentativand one of its
employes that Mr. White told Defendant to launch tressebecause he was anxious to take
fishing). For purposes of the instant motion, the Cowst assumthese fad to be true.
Anderson, 477 U.S. at 247-50 (1986). As to thpdrty fault,Defendant presents evidence thaf
the valve at issue was closed when Defendant launched it, that Ms. James was thevkast ki
person to visit the boathouse, and that the boathouse’s garage-style door was widecagée
vessel was discovered sunken with the valve open. (Dkt. Nos. 40-16 at 5; 45-1 at 32—-34,
Accordingly, Plaintiffs’ motion to dismisBefendant’'scomparative and thirgartydefenses is
DENIED.

Finally, failure to state a clains not a proper affirmative defens@iser v. CSL Plasma
Inc., 240 F. Supp. 3d 1129, 1134 (W.D. Wash. 2017). It should be brought by motidhe and
time to do so has lapse&e¢ Dkt. No. 16.) AccordinglyPlaintiffs’ motion to dismiss
Defendant’s failure to state a claoefense of is GRANTED.

E. Defendant’s Admissions &Breach of Contract Claim

Defendant alleges Plaintiffs stdleit $75,304 ($58,651 for parts/services before the
vessel sunk and $16,653 after it sunk) #rad Plaintiffs’failure to pay represents a breach of
contract (Dkt. No. 40-24 at 2 Rlaintiffs move for summary judgment, allegingarmount
remainsoutstanding. (Dkt. No. 39 at 20.) Before addressing Plainsiffsimary judgment
motion (d.), the Court must resolve Defendant’s motion to withdraw its admissions (Dkt. N
46).

Plaintiffs served the following requests for admissions on December 21, 2017:

REQUEST FOR ADMISSION NO.:8Admit [Defendant] wrote off or otherwise
credited $58,651.00 of the balance of the [vessel] repairs, upgrades, and
improvements as indicated in Exhibit 1.

REQUEST FOR ADMISSION NO.:AAdmit no amounts remain owing on

plaintiffs’ account relating to the August 2015-November 2015 [vessel] project,
including amounts claimed for repairs, upgrades, improvements, lay days, salvage
efforts, and storage.
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(Dkt. No. 40-22 at 2.) Defendant’s response was due January 25]1@0Fed. R. Civ. P.
36(a)(3),as modified by Fed. R. Civ. P. 6(a)(1)(C), 6(d). Defendant served its response, der]
the admis@ns, on February 5, 2018. (Dkt. No. 40-23.) In its untimely resp@refendant
explained that any credit wéaspon the advice of its outside accounting firm” and should not
“properly construed as a credi{ltl.) But because the response was untimeily,deemed
admitted, absent relief from the Court. Fed. R. Civ. P. 36(a)(3), (b). Defendant moves to
withdraw these admissionseg generally Dkt. No. 46.)

The Court may permit withdrawal of an admissibat onlyif withdrawalwould promote
the presemttionof the case on the merits andt prejudice the party obtaining the admission.
Fed. R. Civ. P. 36(b). For these purposes, prejudice is defined as “the difficulty a pafaceng
in proving its case.Conlonv. U.S, 474 F.3d 616, 622 (9th Cir. 2007). But even if the psaag
test is met, the Court may still elect not to allow withdralwaked on other considerations.
Conlonv. U.S, 474 F.3d 616, 624-25 (9th Cir. 2007).

Here, wthdrawing the admission would promote the presentation of the case on the
merits. Absent withdrawaDefendaris admission is fatal t858,6510f its counter-taim. (Dkt.
No. 46 at 4.) However, withdrawal would prejudice Plaintii#ile Defendans response was
only tendays late, the impact of the delay veagnificart, as he discovery deadline passed thq
day before Defendant served its responses. (Dkt. No. 16). As a result, Plaintife coséek
additional discovery based @refendant’sdenial Further, even if Plaintiffs would not suffer
prejudice, Defendant deeot allege that its oversight waise togood cause Se Dkt. No. 46 at
3) (noting that responsibility for the tardy response “rests entirely witartersigned
counsél).

Accordingly, Defendant’s motion to withdraw its admisssos DENIED

The onlyremaining amount lefin Defendant’s countartaim is the$16,653 in costs and
fees Defendant charged for the salvage and storage of the vessel after(Dkari¥o. 39 at 20.
Plaintiffs assert thimsmount was fully paid by Plaintiffs’ insuretd() In support, Plaintiffs
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present an accounting entry from Defendant’s records showing that this ameueteiaed
and credited to Mr. White’s account. (Dkt. No. 40-21.) Defendants point to no evidence
disputing this paymentSge generally Dkt. No. 44 at 29 Instead, Defendamirgues the
evidencdacks foundation.lfl.) But Defendants ignore the admission of its representative th
this amount was paid and credited to Plaintiffs’ accoset Dkt. No. 40-20 at 8-9.)
Accordingly, the Court GRANTS summary judgment to Plaintiffs on Defendeatister-
claims, which are dismissed with prejudice.
1. CONCLUSION

For the foregoing reasons, Defendant’s motion to withdraw admissions (Dkt. No. 44
DENIED andPlaintiffs summary judgmentnotion (Dkt. No. 39) is GRANTED in part and
DENIED in part. Defendant’s countetaim for breach of contract is dismissed, as is
Defendant’s affirmative defense of failure to state a clédilihremainingclaims and defenses

will be resolved at trial

DATED this 16th day of April 2018.

\Lécﬁm/

U

John C. Coughenour
UNITED STATES DISTRICT JUDGE
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