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UNITED STATES DISTRICT COURT
WESTERNDISTRICT OFWASHINGTON

AT SEATTLE

VINCENT THOMPSON

Plaintiff, CASE NO.17-305BAT

V. ORDER REVERSING AND
REMANDING FOR FURTHE R

NANCY A. BERRYHILL, Acting PROCEEDINGS
Commissioner of Social Securjty

Defendant

Vincent Thompson appeals the ALJ’s decision finding him not disabledontend the
ALJ erred in (1Xailing to find headaches are a severe impairm@)trejecting four doctors’
opinions abouhis mental limitationsand two doctors’ opiniorgbout his physical limitations;
and (3) failing to develop the record. Dkt. 15. The Cagrees the ALJ harmiylerred and
accordinglyREVERSESthe Commissioner’s final decision almREMANDS the casdor
further administrative proceedings under sentence four of 42 U.S.C. 8§ 405(g).

DISCUSSION

A. Head Aches and Step Two Findings

At step two the ALJ found Mr. Thompson has several physical and mental conditiol
made no mention of hdaches at the step oratysubsequent step. Mr. Thompson argues th

ALJ erred in failing to finchis severe and chronic headaches are a severe impairment and
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harmfully erred in failing to consider the impact of the headaches @fitity to perform

gainful work. Dkt. 15 at 15-16. The Commissioner argues the ALJ did not err because thel
“no anatomical or physiological abnormalities shown by medically accepthbical and
laboratory techniqgueghatprovehe has headachd3kt. 16 at 2However, he ALJ did not find
Mr. Thompson’s headaches are not medically determinable. In fact, the ALJ did nammenti
headaches at all. Ti@ommissioner’s argument is consequently an improper post-hoc
rationalization tle Court cannot rely on to affirm the ALSee Pito v. Massanari249 F.3d 840,
847-48 (9th Cir. 2001). The Court reviews the ALJ’s decision “based on the reasoning ang
findings offered by the ALJ-rot post hoc rationalizations that attempt to intuit what the
adjudicator may have been thinkin@ray v.Comm’r of SSA554 F.3d 1219, 1225 (9th Cir.
1995).

The Commissioner’s argument also assumes Hrereest or procedures that could hay
been utilized to substantiate an abnormality causing Mr. Thompson’s headadhas sBch tes|
exists See e.gSpiteriv. Colvin No. 16-1937, 2016 WL 7425924 at *11 (N.D. Cal. Dec. 23,
2016) (There is no test for migraine headachesdjsen v. Colvinl5-190, 2016 WL 4582041
at* 4 (D. Idaho Sept. 1, 2016) (ALJ’s step tmaing required proof of “’objectiveevidence for

her migraines when no such evidence would have been attainaldiePHerson v. Colvinyo.

15-5363, 2015 WL 6692243, at * 5 (W.D. Wash. Nov. 2, 2015) (“there is no objective clini¢

test which can corroborate” existence of migraine headgches

Therecad showsthe ALJ failedto discuss or address Mr. Thompson’s headaches. T
failureis mt harmlessThisisn’'t a case in which there is no evidemde Thompson suffers
from chronic headaches. On the contrary, as the parties’ note, Mr. Thompson’s medical

providers repeatedly state one of his “chronic problems” is chronidnaasta headactieand
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repeatedlynoted the problem in Mr. Thompsomisedical record. Dkt. 15 at 15; Dkt. 16 at 2.
Furthermorethe record showthe headaches have more than a minimal impabtron
ThompsonHe testified his headachaffected his ability to work, Tr. 46, 155, aneéting

doctor Raji Venkateswaran, M.D. wrote Mr. Thompson “reports ha in forehead, wandegniif

and reading. Has 2 years + not eval well at HMC, diff to do tasks, Has occur 3-4 times.” T¥.

490.

In sum, the ALJ harmfully erred in failing to address the impact of headaches on M
Thompson'’s ability to perform work.HEre is ample medical evidence that Mr. Thompso
suffers from headaches and that it has some impact on his ability to perfoenfoton gainful
work. In order tgproperly determin®dir. Thompson’s RFC, the ALJ was required to consider
of the relevant medical opinions as well as the combined etféatsof plaintiff's impairments,
even those not found to be sev&ee20 C.F.R. 88 404.1545(a), 416.94568e also Celaya v.
Halter, 332 F.3d 1177, 1182 (9th Cir.2003) (the ALJ “must consider limitations and restrict
imposed by all of an indivigal's impairments, even those that are not severe” when assess
RFC) (quoting SSR 96-8p) (internal quotations omitted). This did not because the ALJ
completely disregarded headaches; the aaserdinglymust therefore be remanded for furthe
proceedings.

B. The ALJ’s Evaluation of Medical Evidence Regarding Mental Health

Mr. Thompson argues th#d_J misevaluatedhe opinions oDr. Carmela Washington
Harvey, Robert Parker, Ph.D., George Ankuta, Ph.D., David Widlan, ,HRal) Venateswaran,
M.D., Dkt. 15 at 3-10.Because the ALJ failed to addressany fashion, the impact of Mr.
Thompson’s chronic headaches on his ability to work, the ALJ’s assessment of thd medic

evidence regarding Mr. Thompson’s mental functioning can no longer be deemed support
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substantial evidence and must be revisited. What is obviously missing from tise ALJ
assessment of Mr. Thompson’s RFC, and which must be developed fisrthereffect his
chronic headachdsave,singly or in combination, with his otherental impairments and
limitations. Although the case must be remanded for reassessment of the medical opinion:
above, the ALJ’s treatment of the opinions of Drs. Harvey, Parker and Widlan metitrzaldi
discussion.

1 Drs. Harvey, Parker, Venkateswaran

The ALJ did not mention Drs. Harvelyarkeror Venkateswaranrhe Commissioner
argues the ALJ did not have to consider these doctors’ opinions because theyearetefpre
December 2013 and are thus irrelevant. Dkt. 16 at 3-4. Of course this rsibgeamissible
posthoc justificationbecauséhe ALJdid not address Drs. Harvey or Parker at all.

The Court also rejects the notion the opinions are irrelevant because they fredate
“period under the ALJ’s consideratiorid. Mr. Thompson applied for Supplemental Security
Income (SSI) irDecember 201,3lleging disability beginningpril 2003.Tr. 12. Under 20
C.F.R. 88 416.330(a); 416.355, the earliest montB3lmpplicants eligible toreceivebenefits
is the month following the month the SSI application is filed. But while the regulaetrike
earliest date an applicant can receive benefits, they “say nothing aboua wlagmant’s
disability actually begins.Owen v. ColvinNo0.15-5933-KLS, 2016 WL 6080910 at *3
(W.Wash Oct. 18, 2016). Here MThompsorclaimed he became disabled in 20Dr. Harvey
rendered her opinion in April 2010, Tr. 292. Dr. Parker rendered his opinion in March 2011
2012. Tr. 313-26. Dr. Venkateswaran rendered his opinion in March 2010. The opinions a
relevant evidence aboutrMIhompson’sunctional limitations because the ALJ made no

findings thatheimproved between the time the opinions were given, and the time he becan
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eligible to receive benefitén other words, Mr. Thompson could have become disabled in 2(
and because his condition did not improve, continued to be disabled at the time he applieq
SSI benefits.

The Court also rejects the Commissioner’s argumenMasquez ex rel. S.R.A. v. Astri
No EDCV(B00449AJW, 2009 WL 1444728, at * 1. n. 1 (C.D. Cal. May 19, 2009), authoriz
the ALJ to completely ignore without comment the opinions or to find tlvetevant Dkt. 16 at
3, n. 2. The case is not binding precederd conflates “disability onset” witihe earliest date a
SSI claimant can be paidirtually all disability claims substantialkely on evidence predating
the date the disability application is filed. This is because a claimant nedesaevof disability
to apply for benefits, and that evidence necessarily involves records, stateamel opinions
that predate the application. The ALJ massess what weight evideraferecordis given and
maydiscount it in the appropriate cag@r instance,ite ALJ may reject medical opinions due
improvements to the claimant’s physical or mental condition between the time the opasion
rendered and the relevant time at is&1g.themere fact a claimant became disabled before |
or she is eligible to begin receiving SSI benefits does not render evidence frons¢hef
disability irrelevant. Foexample, a claimant permanently losisability to see, and the only
medical evidence of this losse records frorthe claimant’s hospitalization in 2010. The
claimant applies for SSI in 2013. The Commissioner would have the Court find no error w
the ALJignoresor omitsthe 2010 medical evidence, and instead concltidgbased upon a
lack of evidencdrom the“relevant” periodin an SSI casehe claimant retains the RFC to
perform a job in the national economy.

This extreme example simply illustrates the difference between relevant evidlence

disability and the earliest date an SSI claimant is entitled to begin receivingmmayierefwo
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doctors opined Mr. Thompson has significant mentakétians that would affect his ability to
work. Dr. Venkateswanalso indcatedMr. Thompson had dificulty doing tasksdue to
headadhes Without comment,ite ALJ completely ignoredheseopinionsrather than fulfilling
the ALJ’s duty to weigh and assess all relevant evidence of record. The ALJirrgigord
harmfully erred.

2. Dr. Widlan

The ALJrejected Dr. Widlan’s opinions on the grounds they were redda the
context of a Washington Department of Health Services assistance exam,elbgchpon a
different set of standards and circumstances than the analysis in SocialyS&icability
appeal.” Tr. 21. The ALJ committed legal error becausepthpose for which medical reports
are obtained does not provide a legitimate basis for rejecting’thester v. Chater81 F.3d
821, 832 (9th Cir. 1996). Additionallz¢ ALJ’s claim the doctaused different standards is
unsupported. The ALJ did nekplan how or why the doctor’s opinions rely on standards so
different that they are uselessirrelevantfor purposes of a disability determination. Moreove
most doctors, especially treatingalors,do not create medical records based specifically on
“standards and circumstances” used in “the analysis in Social Security Dysaiyleal.” The
ALJ’s rationale would thus preclude reliance on virtually all treating soexa®sds and
opinions.

The ALJ also rejected Dr. WidlanGpinions because it was a one-time evaluation. Tr
21. This is a legally erroneous reason. Examining doctors generally provide opinedsipas
a single examination. The ALJ’s rationale would render all examining opiniondlsops, and
is contrary to the requirement that the ALJ consider all relevant evidence, mgciaddical

opinions of examining doctorSee20 C.F.R. 8§ 416.945(#\LJ must assess medical reports if
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determining a claimarg’capacity to work) In short, the ALJ failed to provide valid reasons t¢
reject Dr. Widlan’s opinions and must reassess his opinions on remand.
C. The ALJ’s Evaluation of Medical Evidence Regarding Fracture Finger

Mr. Thompson argues the ALJ failed to accountifartations found by Michael Blatner
M.D., regarding Mr. Thompson’s fractured left index finger. The ALJ recodrat@us post
fracture as a severe impairment but found the fracture washeeléd,” and that Mr.
Thompson'’s testimony about limitationsused by the fracture are not credible. Tr. 20. The
Commissioner argues the ALJ committed no error because there is no “dogtiieien Dr.
Blatner’s assessment and the ALJ’s decision.” Dkt. 16 at 6. The record showssshe/ile
the fracture healedell, Dr. Blatner found Mr. Thompson suffered “significant stiffness” and
reduced range of motion, subsequent to the surgery. Tr. 500. These findings were not bas
Mr. Thompson'’s selfeports. Rather Dr. Blatnelescribed the “flexed position” of tHieactured
finger; calculatedimitations to range of motion; antbted that x-ay examination reveals an
“irregularity along the metacarpal surfacel” The doctor noted Mr. Thompson'’s problems
might be addressed if the “scar tissue in question” could be released through adslitigai,

noting it would not be a simple procedure. In short, the ALJ misevaluated limitations foung

Dr. Blatner. The doctor opined Mr. Thompson had stiffness and range of motion problems|.

These opinions were based upon objective medical evidence, not on Mr. Thompsaeisostdfi
as the ALJ found. The ALJ should have accounted for these limitations in determinthgmwh¢
Mr. Thompson could perform all levels of medium work and had “unlimited . . . fine and gr
and fingering,” but did not. Tr. 17. The ALJ accordingly harmfully erred.

I

I
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D. Development of the Record

The ALJ rendered a disability determination based upon an incomplete rEoerd.
record containsnly two of athree page 2011 psychiatric evaluation performed at neighborg
health. Tr. 307-08. The Commissioner argues the missing evidence is irrele\argebiécloes
not relate to the relevant period. Dkt. 16 at 6. The ALJ did not mention the evaluation and
Court rejects the argument as an impermissiblé lpmsjustification. Further, as discussed
above, this evidence is relevant, and cannot be ignored without comment. This is esecia
because the last line of page 2 of the evaluation stategyea@dld man with significant
depression and symptoms of posttaumatic stress disddst worrisome is his. . .” (emphasis
added). This language indicates Mr. Thompson could have a significant limitatidntivdiaLJ
did not account for in determining his RFC.

The Commissioner also argues the incompleterceis Mr. Thompson'’s fault. However
“The ALJ always has a ‘special duty to fully and fairly develop the reanddto assure that the
claimants interests are consideredGarcia v. Comm’r of Soc. Se@68 F.3d 925, 930 (9Cir.
2014) (citation omitted). This includes the duty to fully and fairly develop thedecor
Thompson v. Schweike65 F.2d 936, 941 (9th Cir. 1982). This duty exists even when the
claimant is represented by cound&sown v. Heckler713 F.2d 441, 443 (9th Cir. 1988)ere
the ALJ erred as a matter of law in rendering a decision based upon an inconepleteTiee
error was not harmless given the language in the last sentence of page te:ma@d, the ALJ
mustcomplete the record and consider the full evaluation.

CONCLUSION

For the reasons above, the CRBEVERSESthe Commissioner’s final decisi@amd

REMAND S the casdor further administrative proceedings under sentence four of 42 U.S.C.
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405(g). On remand, the ALJahconsider the impact of headaches on MwoMpson’s ability
to perform work; assess the opinions of Drs. Harvey, Parker, Venkateswasseseethe
opinions of Drs. Ankuta, Widlan; complete the record by obtaining and reviewing the temy
2011 neighborcare health psychiatric evaluation; dewbl@pecord as needed; aasl
appopriateredetermine Mr. Thompson’s RFC ,and proceed to steps four and five.

DATED this 28" day ofSeptembger2017.

157

BRIAN A. TSUCHIDA
United States Magistrate Judge
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