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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON
AT SEATTLE

MICHAEL JOHN LESKELA, JR.,

Plaintiff, CASE NO. C17-0328-MAT

V.

ORDER RE: SOCIAL SECURITY
NANCY A. BERRYHILL, Acting DISABILITY APPEAL

Commissioner of Social Security,

Defendant.

Plaintiff Michael John Leskela, Jr., procsethrough counsel in his appeal of a fif
decision of the Commissioner of the Socia@c&ity Administration (Commissioner). THh
Commissioner denied Ptdiff's application for SupplementeéSecurity Income (SSI) after
hearing before an Administrative Law Judge (ALHaving considerethe ALJ’'s decision, the
administrative record (AR), and all memorandh record, this matter is REVERSED a
REMANDED for further administrative proceedings.

FACTSAND PROCEDURAL HISTORY

Plaintiff was born on XXXX, 1972. He has a high school diploma, and has worked

painter, Salvation Army bell ringer, temporarpdaer, and retail and grery stocker. (AR 41

! Dates of birth must be redacted to the year. Fed. R. Civ. P. 5.2(a)(2) and LCR 5.2(a)(1).
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343.)

Plaintiff applied for SSI in August 2013. RA297-305.) That application was denigd

initially and upon reconsideration, and Pldfrtimely requested a hearing. (AR 142, 155, 1¢

97.)

DS-

On July 1, 2015, ALJ M.J. Adams held a hearing, taking testimony from Plaintiff and a

vocational expert. (AR 37-65®n July 30, 2015, the ALJ issuadlecision finding Plaintiff no
disabled. (AR 8-18.) Plaintitimely appealed. The Appeal®hcil denied Plaintiff's requeg
for review on January 25, 2017 (AR 806-11), making the ALJ’s decision the final decision
Commissioner. Plaintiff appesd this final decision of thhCommissioner to this Court.

JURISDICTION

The Court has jurisdiction to review the ALJ’s decision pursuant to 42 U.S.C. § 405

DISCUSSION

The Commissioner follows a five-step seqtial evaluation process for determini

~—+

of the

(9).

g

whether a claimant is disable@ee 20 C.F.R. 88 404.1520, 416.920 (2000). At step one, it must

be determined whether the claimant is §dip employed. The ALJ found Plaintiff had n

engaged in substantial gainful adijvsince the application date. RA11.) At step two, it mus

be determined whether a claimant suffers frarsevere impairmentThe ALJ found severe

Plaintiff's depressionanxiety, and history o&lcohol abuse. 1d.) Step three asks whether
claimant’s impairments meet or equal a lisietbairment. The ALJ found that Plaintiff’
impairments did not meet or equal thgesta of a listed impairment. (AR 11-12.)

If a claimant’s impairments do not meetamual a listing, the Commissioner must ass
residual functional capacity (RFC) and detemmiat step four whether the claimant H

demonstrated an inability to perform past valg work. The ALJdund Plaintiff capable o
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performing a full range of work at all exertidriavels, with the following limitations: he can

perform simple, routine tasks and follow short, dempstructions. He e¢ado work that require

little or no judgment and perform simple duties et be learned on the job in less than 30 d

He can respond appropriately sapervision, but cannot work iclose coordination with cof

workers where teamwork is required. He carrédieoccasional changes in the work environm

3

Ays.

ent

and work that requires no interaction with thélp (AR 12.) With that assessment, the ALJ

found Plaintiff unable to performpast relevant work. (AR 16.)

If a claimant demonstrates an inability tafpem past relevant work, the burden shifts
the Commissioner to demonstrate at step five ttatclaimant retains the capacity to make
adjustment to work that exists in significdavels in the nationabkconomy. The ALJ foung
Plaintiff capable of transitioning to representative occupations, such as mail clerk, hand p3
and landscape laborer. (AR 16-17.)

This Court’s review of the ALJ's decisiois limited to whether the decision is
accordance with the law and the findings suppobgdubstantial evidence in the record a
whole. See Penny v. Qullivan, 2 F.3d 953, 956 (9th Cir. 1993)ul&tantial evidence means mg
than a scintilla, but less than a preponderaitaagans such relevant evidence as a reasor
mind might accept as adequate to support a conclubdagallanesv. Bowen, 881 F.2d 747, 75(

(9th Cir. 1989). If there is more than oneaatl interpretation, one of which supports the AL

decision, the Court musiphold that decisionThomas v. Barnhart, 278 F.3d 947, 954 (9th Cif.

2002).

Plaintiff arguesthe ALJ erred in (1) discountingn opinion written by examinin
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psychologist Melanie Mitchell, Psy.D;nd (2) discounting his subjective testimonyhe
Commissioner argues that the && decision is supported by stdrstial evidence and should
affirmed, but that if it is remanded, it should fg@nanded for further pceedings rather than
finding of disability.

Dr. Mitchell’s opinion

Dr. Mitchell examined Plaintiff in Jul013, and completed a form DSHS opinion. (

529-42.) She indicated that Plafhtiad many marked limitations envariety of functional areag

(AR 531))
The ALJ gave Dr. Mitchell's opinion “some vwgéit,” finding it “geneally consistent with
the objective medical record and the other impirevidence.” (AR 15.) The ALJ discounted Dr.

Mitchell's opinion, however, because she only exed one evaluation and because Plaintiff
not attending counseling at the time of the exation, and this lack of treatment may ha
exacerbated his symptomdd.j

These reasons are not specific and legitnas required when an ALJ discountg
examining physician’s controverted opiniohester v. Chater, 81 F.3d 821, 830-31 (9th Ci
1996). The ALJ found Dr. Mitchell'spinion to be generally consistent with the other opin
evidence, and therefore it is unclear why her failure to review multiple other opinions
undermine her opinion. Furthermore, the ALfedino evidence suggewy that Plaintiff's
symptoms worsened when he failed to atteodnseling. The ALJ cited an incident wh

Plaintiff's symptoms worsened when he faileddke his medication (AR 14), but it appears t

2 Plaintiff also challenged the sufficiency oktLJ’s step-five findings, but in doing so, on
reiterated arguments made in the first two assignmemtsaf Dkt. 18 at 14-15. Thus, this issue need
be addressed separately.
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he was taking medication evdaring his gap in therapy Se AR 566.) Thus, the ALJ’s reasor
to discount Dr. Mitchell's opinioare not specific ani@gitimate reasons supported by substan
evidence, and the ALJ erred in dismiting Dr. Mitchell’s opinion.

Subjective testimony

The ALJ discounted Plaintiff's subjective testimony because the medical record s
that he was not as impaired as alleged, and because his symptoms are exacerbated duri
of medication noncompliance. (AR 13-14.)

Plaintiff argues that these reasons are nedirchnd convincing, asqeired in the Ninth
Circuit. Burréll v. Colvin, 775 F.3d 1133, 1136-37 (9th Cir. 2014). The Court agrees. Alth
the ALJ first found that Plaintiff's testimony wacontradicted by the medical record, the A
simply summarized the medical record and dat explain why it comtdicted Plaintiff's
allegations. (AR 13-14.) Thigasoning is insufficientSee Brown-Hunter v. Colvin, 806 F.3d
487, 493-94 (9th Cir. 2015).

Furthermore, although the ALJ stated thatrRiffis allegations of trouble socializing we
not consistent with his complaints during therg@R 14), as noted in Plaiiff's brief, Plaintiff
consistently reported problemssacial functioning during therapysee Dkt. 18 at 14 (citing AR
697, 707, 719, 727, 747, 752, 781, 790, 796).

The ALJ also found that Plaiffts symptoms flared duringeriods of noncompliance wit
medication, but the ALJ only identified one inadef actual noncompliance: Plaintiff reports
an increase in symptoms during a period thavag out of medication(AR 682, 731.) Plaintiff
had apparently attempted to contact his pravideequest medication, but his call had gone
voicemail and he had not been able to tigbugh.

(AR 731.) This one incidence

noncompliance is not a clear and convincing reason to discount his testimony, particularly |
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even when Plaintiff complied, his symptoms peesisas even the ALJ’'s summary of the evide
mentions. (AR 13 (stating that Plaintiff reporteslimprovement with Wellbutrin and Zoloft), 1
(Plaintiff continued to report panoia symptoms even after Méellbutrin and Mirtazapine wer
restarted).) Plaintiffs onelocumented episode of noncomptandoes not indicate that h
symptoms are significantly alleied with medication, and thttgs evidence does not undermi
Plaintiff's allegation of disability.

Although Plaintiff requests thahe ALJ'’s errors in assesgiDr. Mitchell's opinion and
his own subjective testimony bemedied by a remand for a finding disability (Dkt. 18 at 15),

the Court finds that this remedyould be inappropriate in lighdf the conflicts in the opiniorn

nce

1%

is

evidence as to the extent of Plaintiff's limitationSurther proceedings to resolve these conflicts

would not be useless, and therefore the Cuailitnot credit as true the improperly rejects
evidence.SeelLeonv. Berryhill, _ F.3d __, 2017 WL 5150294, at *4 (9th Cir. Nov. 7, 2017)

CONCLUSION

For the reasons set forth above, the Aldégision is REVERSED and the matter
REMANDED for further administrative proceedings.

DATED this 17th day of November, 2017.

Mhaed o vte—

Mary Alice Theiler
United States Magistrate Judge
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