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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON
AT SEATTLE

LISA A. JOHNSON,

Plaintiff, CASE NO. C17-0362-MAT

V.

ORDER RE: SOCIAL SECURITY
NANCY A. BERRYHILL, Acting DISABILITY APPEAL

Commissioner of Social Security,

Defendant.

Plaintiff Lisa A. Johnson proceeds through couhiseher appeal of a final decision of the

Doc. 16

Commissioner of the Social Security Admingion (Commissioner). The Commissioner denjied

plaintiff's applications for Dishility Insurance Benefits (DIBand Supplemental Security Incon
(SSI) after a hearing before an Administrativeev Judge (ALJ). Having considered the AL.
decision, the administrative record (AR)daall memoranda, this matter is AFFIRMED.

111

1 Counsel for plaintiff did not comply with ¢hrequirement to list the specific errors alleg
beginning on the first page of the opening brief, amibtaely on a “general statemt of an issue, such g
‘the ALJ’s decision to deny benefits not supported by substantial evidep]” (Dkt. 13 at 2.) As statec

in the Scheduling Order, assignmeotsrror not properly listed “will nobe considered or ruled upon|”

(Id.) However, the Court will, in this instance, addressdtrors alleged elsewhere in plaintiff's brief. T
Court will not do so in any futuneon-compliant filings from counsel.
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FACTSAND PROCEDURAL HISTORY

Plaintiff was born on XXXX, 1967. She completed the ninth grade and previously wo
as a deli counter worker, automobile serviegish attendant, fast-foods worker, cook, and hc
health aide. (AR 97-100.)

Plaintiff protectively filedfor DIB in January 2013 and for SSI in June 2012, alleg
disability beginning October 1, 2007. (AR 272-88he remained insured for DIB through Man
31, 2010, requiring her to establish digig&y on or prior tothat “date last isured” (DLI). 20
C.F.R. 88 404.131, 404.321. Her applications wierded initially ancbn reconsideration.

On August 6, 2014, ALJ Laura Valente helthearing. (AR 41-56.) Because plaint
appeared without counsel, the ALJ postponed the hearing. The ALJ held a second hearing
21, 2015, taking testimony from plaintiff and a vocaal expert (VE). (AR 57-107.) Plaintiff
appeared at that hearing with counsel andralee the alleged onset date to March 1, 2010.
July 27, 2015, the ALJ issued a decisiaording plaintiff not disabled. (AR 14-35.)

Plaintiff timely appealed. The Appeals Coilrdenied plaintiff's rguest for review on
January 12, 2017 (AR 1-8), making the ALJ’'s demxisihe final decision of the Commissiong
Plaintiff appealed thifinal decision of the Comissioner to this Court.

JURISDICTION

The Court has jurisdiction to review the ALJ’s decision pursuant to 42 U.S.C. § 405

DISCUSSION

The Commissioner follows a five-step seqtial evaluation process for determini
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g

whether a claimant is disable®ee20 C.F.R. 88 404.1520, 416.920 (2000). At step one, it must

2 Plaintiff's date of birth is redacted backttee year in accordance with Federal Rule of C
Procedure 5.2(a) and the General Order of the Court regarding Public Access to Electronic Case

ORDER
PAGE - 2

vil
Files.




10

11

12

13

14

15

16

17

18

19

20

21

22

23

be determined whether the claimant is §dlp employed. The ALJ found plaintiff had nc

engaged in substantial gainfultiagy since the amended alleged ehdate. At step two, it mug

be determined whether a claimant suffers frarsevere impairmentThe ALJ found severe

plaintiff's degenerative disc diase of the lumbosacral spiranxiety disorder, not otherwis
specified, and affective disorder. Step three agksther the impairments meet or equal a lig
impairment. The ALJ found plaintiff's impairmendgd not meet or equal the criteria of a list
impairment.

If a claimant’s impairments do not meetemual a listing, the Commissioner must asg
residual functional capacity (RFC) and detemniat step four whether the claimant |
demonstrated an inability to perfn past relevant work. The AEdund plaintiff able to lift twenty
pounds occasionally and ten pounds frequently; gittédiours total and stand and walk six ho
total in an eight-hour workday; had no postdimitations; could occasnally use right lower

extremity to push and pull, such as for operavérioot pedals; and nsti avoid concentrate

exposure to extreme cold and hazards, sudteaghts and dangeromsoving machinery. The

ALJ found plaintiff had sufficient concentrationtiwo-hour increments with usual and custom
breaks throughout the day; ablevtork superficially and occasnally with the general public
meaning she can be a greeter and refer the puld@matorkers, but is not ngelf having to resolve
their demands or requests; can work in the sarom with an unlimited rmber of workers, bu
should not work in coordination with them;dagan maintain work attendance and punctug
with simple, repetitive task worknd with other resttions in the RFC. With that assessment,
ALJ found plaintiff unable to pesfm her past relevant work.

If a claimant demonstrates an inability perform past relevant work, or has no p

relevant work, the burden shifts to the Commissidoelemonstrate at step five that the claim
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retains the capacity to make an adjustment to work that exists in significant levels in the r
economy. With the assistance of the VE, the faluhd plaintiff capable of performing other job
such as work as a small parts assembléeteda attendant, and housekeeping cleaner.

This Court’s review of the ALJ's decisiois limited to whether the decision is
accordance with the law and the findings suppobgdubstantial evidence in the record a
whole. See Penny v. Sulliva@ F.3d 953, 956 (9th Cir. 1993\ccord Marsh v. Colvin792 F.3d
1170, 1172 (9th Cir. 2015) (“We wilet aside a denial benefits only if thelenial is unsupporte
by substantial evidence in the administrative récar is based on legal error.”) Substant
evidence means more than a scintilla, but s a preponderance; it means such rele
evidence as a reasonable mind might acas@dequate to support a conclusiagallanes v.
Bowen 881 F.2d 747, 750 (9th Cir. 1989). If there igenthhan one rational interpretation, one
which supports the ALJ’s decisiongtiCourt must uphold that decisiofihomas v. Barnhay278
F.3d 947, 954 (9th Cir. 2002).

Plaintiff argues the ALJ erred in evaluatingdizal opinions and asssing her mental RF(
and, as a result of those errors, gave flawed Ingpictls to the VE. She requests remand fo
award of benefits or, in the alternative, farther administrative proceedings. The Commissig
argues the ALJ’s decision has the supposulifstantial evidence and should be affirmed.

Medical Opinions

Plaintiff avers error in th&LJ's reliance on the opinions non-examining State agenc

physicians over the opinions tkating providers. Specificallghe points to opinions of Dr.

Guillermo Rubio and Dr. Drew Stevick findingrable to perform light work (AR 150-51, 171
88), and opinions of Dr. Rory Laughery and mehtlth practitioner @ina Patalagoyti limiting

her to sedentary work (AR 410-11, 380-81). i also argues the opinion of consultati
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examining physician Dr. Phan sholldve been rejected. (AR 634-36.)

Under the regulations applicable to pldffg case, physicians are deemed “acceptg
medical sources,” while a mentatalth practitioner constitutes asther source.” 20 C.F.R. 8§
404.1502, .1513, 416.902, .913, and Social Security BSR) 06-03p (rescinded effecti
March 27, 20175. As a general matter, more weight stibbie given to the opion of a treating

physician than to a non-treating physician, andeneeight to the opinion of an examinir

physician than to a non-examining physicidester v. Chater81 F.3d 821, 830 (9th Cir. 1996).

Where the record contains comtictory medical opinions, as inighcase, a treating or examinif
physician’s opinion may not be rejected withapecific and legitimate reasons’ supported
substantial evidence in the record for so doingl” at 830-31 (quotindlurray v. Heckley 722
F.2d 499, 502 (9th Cir. 1983)). Less weight mayabsigned to the opinions of other sourg
Gomez v. Chatef74 F.3d 967, 970 (9th Cir. 1996), aneithopinions may be discounted wi
reasons germane to each soukéeljna v. Astrue674 F.3d 1104, 1111 (9th Cir. 2012) (cited ca
omitted).

The ALJ is responsible for resolviegnflicts in the medical recordCarmickle v. Comm’n
of SSA 533 F.3d 1155, 1164 (9th Cir. 2008). When evidence reasonably supports
confirming or reversing the ALJ’s decision, the dauay not substitute its judgment for that
the ALJ. Tackett v. Apfell80 F.3d 1094, 1098 (9th Cir. 1999). “Where the evidence is susce
to more than one rational imggetation, it is the ALJ’s conchion that must be upheldRMorgan

v. Commissioner of the SSK69 F.3d 595, 599 (9th Cir. 1999).

3 New regulations effectivafter March 27, 2017nclude advanced practice registered nurs
audiologists, and physician assistants as “acceptabbical sources,” other licensed heath care wor
as “medical sources,” and others as “nonmedicakesLr 20 C.F.R. 88 404.1502(a), (d), (e), 416.902

(d), (e).
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In this case, the ALJ accorded partial weighthe October 2008 ambn of Dr. Laughery
and the April 2009 opinion of Patalagoyti. (Af®-30.) The ALJ described the opinions

temporarily limiting plaintiff to sedentary wodue to back dysfunction, and reflecting limitatioj

in concentration, pace, and sodiateraction due to anxiety amdood disorders. She construged

the record to reflect that bott these opinions, amather opinions from Patalagoyti, came “frg

the same source,” and described them as imguth general explanation for the limitations

provided therein.” (AR@®.) The ALJ accorded the opinions pdn@ight to the extent consiste
with the objective medicavidence from the two relevant pmits under consideration; that is, f
the DIB claim, the period from the March 2010 amended onset ddteough the August 31
2010 DLI and, for the SSI claim, the period frdome 27, 2011, twelve months prior to the §

application, through the date of the decisi¢AR 23 and AR 30 (citing 20 C.F.R. § 416.335 (9

“Iis not payable prior to the month following thenth in which the application was filed”).) She

found the opinions to support andiing plaintiff had the same \w&re impairments during thog
time periods. The ALJ noted the opinions wprevided prior to the aended onset date an
stated, because they were prodde the Department of Soci&lHealth Services (DSHS), the
were “not binding on Social Security.Id( (citing 20 C.F.R. 88 404.1504, 416.904).)

The ALJ did not identify either Dr. Laughery or Patalagoyti by name and, as ref
above, misconstrued the opinions as coming fronsdinge medical source. Contrary to plaintif
suggestion, the record provides confirmatioh Patalagoyti's creddials and her prope
classification as an “otheosrce.” (AR 389, 402 (“Diana Patglayti BA MHP”).) The record
reflects Dr. Laughery saw plaiffton two occasions in October 2008Brelation to her request fa
a DSHS evaluation and, in December 2008, refgulaittiff to physical therapy (PT). (AR 547

48 (October 14, 2008: plaintiff appeared for DS&i&luation but did not bring paperwork), A
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549-50 (October 28, 2008: “Did [physical evdlaa] today and now agopleted.”), AR 628 (PT]
referral), and AR 627, 633 (December 2008 and Maggl® PT evaluation reports directed to L
Laughery).)

The Court herein assumes, motut deciding, that Dri_aughery is progrly considered &
treating sourcé. The Court further finds argrror in the failure to properly identify the sources

the opinions harmless givenethprovision of specific andegitimate reasons supported

substantial evidence for according thpinions only partial weightSeeMolina, 674 F.3d at 111%

(ALJ’s error may be deemed harmless where ‘itilgonsequential to the ultimate nondisability

determination.”; the court looks to “the recaosnd a whole to determinghether the error alter
the outcome of the case.”) (cited sources omitted).

In October 2008, Dr. Laughery found plaintiff lted for a period of six months and stat]

she needed to attend a workrdening program for her neckh@ back and a mental health

evaluation. (AR 411.) The onlytwr narrative content includee the DSHS form completed 4
Dr. Laughery included the identifition of plaintiff's depression, #t the “[p]hysical eval[uation]
showed back dysfunction”, and that plaintiffshanultiple somatic complaints along with h
major back & neck pain complaints.” (AR 410 April 2009, Patalagdydescribed plaintiff's

emotional issues, identified specifimitations as including “pooability to regulate emotiong

L

of

D

5

ed

y

D
—

“ A treating source is an acceptable medioakse who provided medical treatment or evaluation

and has or had an “ongoing treatment relationshijph the claimant. 20 C.F.R. 88 404.1527(a)(
416.927(a)(2) (applicable to claims filed before Ma&7, 2017). The Social Security Administrati
(SSA) generally considers an ongoinggttment relationship to exist whartlaimant saw a source “with
frequency consistent with acceptable medical practicihéotype of treatment and/or evaluation requirg
for a medical condition, and may consider such a oglahiip to exist when treatment or evaluation occu
“only a few times or only after long intervals (e.g., twice a year) . . . if the nature and frequencyj
treatment or evaluation is typical” for the conditiotd.X An ongoing treatment relationship does not e
if the relationship is not based on timeedical need for treatment or evatioa, but solely on [the] need t
obtain a report in support of [a] claim for disability.fd.) In such a case, tf&SA considers the source
be nontreating.
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and to concentrate on task[,]” determineacimtiff did not “[ijn this moment” have the

“stabilization required to attendadses, or activities that suppasbility to concentrate — think

clearly[,]” and limited her to sedentary work doechronic back pain. (AR 380.) Patalagoyti w
“unable to answer” the question of how long pliffiis condition would likely limit her ability to
work, attached a mental health treatment plad,stated plaintiff needed to keep working on
back pain, get the right psychiatric medicat and was “workingon that” with a nurse
practitioner. (AR 381.)

The ALJ found the record to contain objectivedical evidence demonstrating plaintiff

ability to perform light work generally, with additional exertional and environmental limitai

as set forth in the RFC. (AR 28.) The Ahdted the demonstratioof few musculoskeletal

abnormalities on physical examinations beyomtagional tenderness, paravertebral mu

spasms, and reduced range of motion in the lumbalssmne generally; plaintiff's ability to wal

without reported difficity at July 2013 and March 2015 exatiions; the demonstration of ful

strength and range of motion in the upper ameeloextremities bilaterally; and a December 2(
MRI showing some mild disk bulging, ilt stenosis, and some facet atropHg. (citations to
record omitted).) Considering this evidenceanjunction with plaintiff's obesity, the ALJ limite
plaintiff to light work with additional stading and walking limitations, and included oth
limitations in relation to report®f greater symptomology ithe right leg, exacerbation ¢
symptoms with extreme cold, perted side of effects of dwsiness and fatigue, and tf
prescription of narcotic medications. The Atlarified that the objective evidence of reco
particularly from consultative medical examiions, did not support finding plaintiff had ar
postural limitations or additional physical limitationsSeg alsoAR 29 (describing medica

evidence demonstrating plaiffis ability to perform work within the RFC’s psychologic
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limitations, including evidence from mental statuarinations, evidence of situational stresse
admission of improvement with prescribed medaat, and observations tkating sources).)
The ALJ considered the opinions of non-ekang physicians Drs. Rubio and Stevic
(AR 150-51, 177-88.) She noted their particulamifearity with Social Security disability
programs and requirements given their statuDmability Determination Services medic
consultants. (AR 30.) The ALJ accorded sigaifitweight to their shared opinion of a limitati
to light work generally, including walking arsdanding for six hours caulatively, and found it
accounted for examination findings, medical imaganry] plaintiff's obesity.She accorded littlg
weight to the assessment o$ia-hour sitting and dier postural limitationgpointing to the few
physical abnormalities demonstrated on examination and the absence of supportive exa
findings. The ALJ accorded little weight to.0Rubio’s opinion there was insufficient eviden
to determine the issue of disability betweendheended onset date and the DLI. She noteq

inability to consider all of the evidence avail at the hearing level, including plaintiff

DI'S,

al

mination

ce

his

S

testimony and the 2008 and 2009 DSHS opiniamsl found sufficient evidence to determine

disability prior to the DLI, but insuffigint evidence to find plaintiff disabledld( (finding same
with respect to opinions gfsychological consultants).)

The ALJ also considered the opinion of cdtetive medical examiner Dr. Phan. In JU
2013, Dr. Phan opined plaintiff calbit up to eight hours cumulatiyelstand and walk up to si
hours cumulatively, had no manipulative limitatioasd should avoid fregent bending, stooping
twisting, turning, and heavy lifting, but couldtlfiorty pounds occasionally and twenty poun
frequently. (AR 634-36.) The ALJ assigned Dr. Phapinions significant weight, as they we|
consistent with his examinatiomtlings, but found plaintiff furthdimited in her ability to lift and

without the need for the postlifanitations assessed. (AR 32.)
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Plaintiff questions the ALJ'ssssumption as to the qualifications and expertise of
Rubio and Stevick. SeeDkt. 14 at 6.) However, non-amining State agency medical a
psychological consultants are highly qualified axgberts in the evaluation of Social Secur
disability claims. 20 C.F.R. 88 404.1513H6.913a; SSR 17-2p (effective March 27, 20
replacing SSR 96-6p). While notoake sufficient to justify the rejection of the opinion of
examining or treating physiciabester 81 F.3d at 831, the opinion afnon-examining physicia

may constitute substantial evidence when consistgéniother independent evidence in the recg

Drs.
nd
ity
17;
an

N

rd,

Tonapetyan v. Halte242 F.3d 1144, 1148-49 (9th Cir. 2001). In this case, the ALJ reasgnably

relied, in part, not only on the opinions tfe non-examining physicians, but also on
examination findings and opinion of Dr. Phan.

Plaintiff also denies the relevance of thetfthe opinions of Dr. Laughery and Patalagq
predated the amended onset date, claiming i@eee her condition improved after that date «
contending it worsened over time. An ALJ magwever, consider thea€t a medical opinion

predates the time period under considerationwalf as the estimated length of asses

limitations. See, e.g., Carmickl&33 F.3d at 1165 (“Medical opons that predate the allege

onset of disability are of limited relevance.”; affirming ALJ’s finditigat treating physiciang
short term excuse from work was not indicative of a claimant’s “liemm functioning™). See
also42 U.S.C. § 423 (d)(1)(A) (disability means ‘inlity to engage imny substantial gainfu
activity by reason of any rdecally determinable physical or mi@l impairment . . . which ha

lasted or can be expected to last fooatmuous period of not less than 12 monthatord20

®> As the Commissioner observes, plaintiff does nisera challenge to the ALJ's assessment of
symptom testimony, but does take issue with the evaluation of her subjective symptoms by t
examining State agency physiciansSe¢Dkt. 14 at 10-12.) The Court herein considers the challg
specifically raised by plaintiff, namely, the AlsJassessment of the medical opinion evidenEee
generally Carmickle533 F.3d at 1161 n.2 (declining to addrisssies not argued with any specificity).
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C.F.R. 88 404.1505, .1509, 416.905, .909. An ALJ furfireperly considrs inconsistency
between medical opinions and the objective wad@vidence of record, as well as the provis
of minimal evidence and explanati in support of opinions renderedSee20 C.F.R. 88

404.1527(c)(3)-(4), 416.927 (c)(®4) (“The more a medical sourpeesents relevant evidence

support an opinion, particularly medical signsl daboratory findings, the more weight we will

give that opinion. The better an explanationase provides for an opinion, the more weight
will give that opinion.”; “Generajl, the more consistent a medicglinion is with tle record as 4
whole, the more weight [the ALJ] will give that medical opinion.”) (apigable to claims filed
before March 27, 2017J,ommasetti v. Astry®&33 F.3d 1035, 1041 (9th Cir. 2008) (inconsiste
with the record prop#y considered by ALJ in rejection of physician’s opiniorSge als@homas
278 F.3d at 957 (“The ALJ need not accept the opinion of any physician, including a tf
physician, if that opinion is brief, conclusoand inadequately suppodt®y clinical findings.”)
In this case, the ALJ rationally interpreted tigective medical evidence to be inconsist
with a limitation to sedentary work. Plaiffis reliance on x-ray ah MRI evidence showing

largely mild or slight abnormalities and on twedtment notes does not undermine the substa

evidence support for the ALJ's decisioise€Dkt. 14 at 7-8 (citing AR 753, 757 (March and Apyil

2015 treatment notes from nursagitioner Abby Scott describingaintiff's antalgic gait and
requirement of a four-point walker and back bygand AR 27 (giving littlaveight to the opinion
plaintiff needed a four-point vilker given the inconsistency wifcott’s own examination finding
from March 2015, as well as Dr. Phan’s examination findings).) Nor did the ALJ unreas(

consider the dates, length of assessed limitatanms the general natuoé the medical opiniong

ion

to

we

L

CY

eating

ntial

[92)

pbnably

b

rendered. Plaintiff fails to demonstrate error in the ALJ’s partial reliance on opinion evidence

from Drs. Rubio, Stevick, and Piaand the rejection of the sedary assessment of Dr. Laughg
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and Patalagoyti.

Mental RFC Assessment

Plaintiff avers error in the ALJ's failuréo consider diagnoses of depression
personality disorder. She quesis why the ALJ included affdge disorder in the place @

depression, despite the fact thiaghosis exists only in the repodfsnon-examining State ageng

hnd

=

Ly

psychologists Drs. Thomas Clifford and Bruce Eathsmwell as why Dr. Eather’s report provides

merely a verbatim recitation of the assessment of Dr. Cliffds@eAR 132-33, 148-49, 175-76
Plaintiff states that # ALJ wholly ignored diagnoses of rgenality disorderor personality
features in the recordS€eAR 639, 641.) She also points t@thune 2013 consultative evaluati
by Dr. Owen Bargreen (AR 534-39) as consisteitih Wwer testimony as to her activities of da
living and symptoms.

Depression is a form @n affective disordesee20 C.F.R. Pt. 404, Subpt. P, App. 1

12.04 (version of regulation in effect at thiene of the ALJ's decision), and was propef

considered by the ALJ. Neither plaintiff's reped history of a persofity disorder (AR 639, 641
643, 648, 651), nor the diagnosis of bipal@order by other source Hyesoon Choi, ARKAR

640, 642, 644, 649, 652), sufficed to elitdibthe existence of a medilyadeterminable or sever
impairment. See20 C.F.R. 88 404.1521, 416.921 (a medically determinable impairment “m
established by objective medical evidence framacceptable medical source[]” and not b
claimant’'s “statement of symptoms, a diagap®r a medical opinion[.]”; once a medical
determinable impairment is established, it is determined whether the impairment is seve

88 404.1522, 416.922 (an impairment is deemed non-sevene it “does not significantly limi

® The new regulation including advanced preetiegistered nurses as acceptable medical so
was not in effect at the time of the ALJ’s decisi@ee supran. 3.
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your physical or mental ability to do basic wasktivities.”) Moreover, even if one or mo

additional severe impairments could be said tsteglaintiff does not identify or provide suppdg

for any associated errat step three or beyondf. Lewis v. Astrug498 F.3d 909, 911 (9th Cir.

2007) (any error in failing to find impairment seseat step two is properly deemed harml
where limitations associated with the immp@ent are considered at step four).

Plaintiff likewise fails to demonstrate ernor relation to medical opinion evidence. [
Bargreen described plaintiff'sperts and observations from theaexination; opined plaintiff hag

“some moderate mental healdsues which may prevent her framorking at this time.”; noteg

her mental health treatment appghto be helping her to bettepe with depression and anxiety;

and stated: “It is not entirelyedr why the client hasot been working or has not attempted

work, at least on a part-time basis, for many gye8he cares for her two children.” (AR 538-3P.

The ALJ rationally construed Dr. Bargreen’s opimias “vague and equivocal,” and “providil
little insight” into plaintiff's ability to perfom work-related functions. (AR 31.) She reasonag
accorded the opinion only partial weight in lighttbis fact, while allowing for some weight dy
to the examination conducted and the relatimesistency between tlopinion and the objectivg
evidence of record.

The ALJ also reasonably accorded partialghieito the opinions of Drs. Clifford an
Eather. She found their general opmas to plaintiff's ability to porm simple and routine task
with limited public contact, consistent with tlezamination findings of record, but discount
their opinions of abilities exceeditige assessed RFC based on an absence of detailed expla
or elaborations. (AR 3(finding evidence at hearing level sugtgdl plaintiff “is somewhat mor
limited in her ability tointeract socially and understand, remieer and carryout tasks”).) The

is, finally, no basis for concludg Dr. Eather failed to properly perform his role at
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reconsideration level. SeeAR 169-83.) The ALJ’s considation of plaintiffs mental RFC
assessment and the medical opinionsthesupport of substantial evidence.

VE Hypotheticals

Plaintiff argues the ALJ’s failure to propertpnsider the medical evidence necessg
resulted in flawed hypotheticals proffered to the VE. The Court finds no error in the consid
of plaintiff's impairments or the medical opams and, therefore, no error in the correspong
hypotheticals. This restating pfaintiff’'s argument does not tablish error at step fiveStubbs-
Danielson v. Astrues39 F.3d 1169, 1175-76 (9th Cir. 2008).

CONCLUSION

For the reasons set forth above, this matter is AFFIRMED.

Mhaned oo i

Mary Alice Theiler
United States Magistrate Judge

DATED this 3rd day of October, 2017.
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