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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON
AT TACOMA

10 KAREN LYNNE BONIFAS,

L CASE NO.2:17-CV-00395DWC
11 Plaintiff,
ORDERREVERSING AND

12 V. REMANDING DEFENDANT'S

: DECISION TO DENY BENEFITS
13 NANCY A BERRYHILL, Acting

Commissioner of Social Security,

14
Defendant
15
16 Plaintiff Karen Lynne Bonifadiled this action, pursuant to 42 U.S.C. § 405(qg), for

17 judicial review of Defendant’s denial of Plaintiff’'s applications fopglemental security income
18 (“SSI”) and disability insurance benefits (“DIB”). Pursuant to 28 U.S.C. § 636¢cleral Rule
19 of Civil Procedure 73 and Local Rule MJR 13, the parties have consented to havetdris mat
20 heard by the undersigned Magistrate Ju@geDkt. 7.

21 After considering the record, the Court concludes the Administrative Law {JdgFE)
29 erred when shfailed to consider all of Plaintiff’'s severe impairments at Step Two. Theafso]
23 failed to give proper weight to medical opinion evidence. Had the ALJ properly corttidis

24 evidence, theesidual functional capacity (“RFC”) may have included additional limitatibhe
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ALJ’s error is therefore not harmless, and this matter is reversed aaddednpursuant to
sentence four of 42 U.S.C. 8§ 405(g) to the Acting Commissioner of Social Security
(“Commissioner”) for further proceedings consistent with this Order.

FACTUAL AND PROCEDURAL HISTORY

On April 5, 2013 Plaintiff filed an application fo6SI andDIB, alleging disability as of
October 1, 20095eeDkt. 10, Administrative Record (“AR”) 23. The application was denied
upon initial administrative review and on reconsiderat8geAR 21. A hearing was held befol
ALJ Virginia M. Robinson on May 14, 2013R 21. At the hearing, Plaintiff amemd her
disability onset date to February 11, 2013. AR 21.

In a decision dated July 31, 2015, the ALJ determined Plaintiff to be not dis@b&ed.
AR 21-32. Plaintiff's request for review of the ALJ’s decision was denied by theapp
Council, making the ALJ’s decision the final decision of the Commissi@a®AR 1-4; 20
C.F.R. §404.981, § 416.1481.

In Plaintiff’'s Opening Brief, Plaintiff maintains the ALJ erred by: fdi)ing to find
Plaintiff's bipolar disorder, postaumaticstressdisorder (“PTSD), panic disorder, and pain
disorder were severe impairments at Step Two; and (2) discounting the nopitheahsof Drs.
Faulcer Colby, Ph.D., anMichael Picco D.O. Dkt. 14, p. 4-17.

STANDARD OF REVIEW

Pursuant to 42 U.S.C. § 405(g), this Court may set aside the Commissioner’s deni
social security benefits if the ALJ’s findings are based on legal erratsupported by
substantial evidence in the record as a wigdgliss v. Barnhart427 F.3d 1211, 1214 n.1 (9th

Cir. 2005) (citingTidwell v. Apfel 161 F.3d 599, 601 (9th Cir. 1999)).
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DISCUSSION

Whether the ALJ failed to properly consider all of Plaintiff's severemental
impairments at Step Two.

Plaintiff asserts the ALJ erred by failingfiod herbipolar disorder, PTSpanic
disorder, angbain dsorder were severe impairments at Step Two of the sequential evaluat
process. Dkt. 13, pp. 15-17.

Step Two of the administration’s evaluation process requires the ALJ to determi
whether theclaimant “has a medically severe impairment or combination of impairments.”
Smolen v. ChateB0 F.3d 1273, 1290 (9th Cir. 1996) (citation omitted); 20 C.F.R. 88
404.1520(a)(4)(ii), 416.920(a)(4)(ii) (1996). An impairment is “not severe” if it does not
“significantly limit” the ability to conduct basic work activities. 20 C.F.R. 88 404.1521(a
416.921(a). Regarding mental impairments, the ALJ will consider four broad functieaal a
activities of daily living; social functioning; concentration, pdgsise, or pace; and episodes
decompensation. 20 C.F.R. 8§ 404.1520a(c)(3). If the ALJ rates the degree of a cdaimant’
limitation “in the first three functional areas as ‘none’ or ‘mild’ and ‘nonethie fourth area,

[the ALJ] will generally conclude #t [the claimant’s] impairment(s) is not severe, unless th

evidence otherwise indicates that there is more than a minimal limitation in [the claimant’s

ability to do basic work activitiesId. at (d)(1). “An impairment or combination of impairmer
canbe found ‘not severe’ only if the evidence establishes a slight abnormality hawingre
than a minimal effect on an individual[']s ability to workSmolen80 F.3d at 1290 (quoting
Yuckert v. Bower841 F.2d 303, 306 (9th Cir. 1988) (adopting So8&turity Ruling “SSR” 85

28)).

on
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A. Severe Impairments

At Step Two, the ALJ found Plaintiffad the following severe impairments:
“osteoatrthritis, right rotator cuff syndrome, obesity, affective disoraer aaxiety disorder.” AR
23. The ALJurtheropined Plaintiff had the nosevere impairments GERD' and fatty
infiltration of the liver. AR 23. While the ALJ discussBthintiff's affective and anxiety
disorders at Step Two, the ALJ failed to discuss four of Plaintiff's other diadmosntal
impairments- bipolar disorder, PTShanic dsorder,andpain dsorder — at Step Tw&eeAR
23. The AlLJalsodid notdiscuss thesmentalimpairmentdn anyother parof herdecision See
AR 21-32.

Drs. Sylvia A. Thorpe, Ph.DJeffrey Nelson, M.Q andFaulderColby, Ph.D. -each an
acceptable medical sourealiagnosedPlaintiff as having one or more tifese four mental
impairmentsSeeAR 293, 384, 435Plaintiff’'s mentalimpairments cause functional limitation
which impacther ability to performbasic workactivities.Forexample Dr. Thorpe opined
Plaintiff hasmild limitations in her ability tdearn new tasks, work safely, acdmmunicate
with and perform fothe public? AR 296. When Plaintiff saw Dr. Nelson, she complained h
depression hathcreasedAR 433. She reported excessive sleep and reduced energy, moti
and interestAR 433. Plaintiffalsotold Dr. Nelson she was having difficulty concentrating ar
decisionmaking, and botkelf-care and house upkeep had “deteriorated.” AR 433.

Dr. Colby opined Riintiff hasmoderatdimitationsin her ability to understand,

remember, ahpersistthroughtasksaccompanying short and simple instructions. AR 385. He

1 “GERD” stands for gastroesophageal reflux disedse.e.g.Olson v. Astrug2008 WL 4181675 (W.D.
Wash. Sept. 8, 2008).

2The Courtnotes Dr. Thorpe examined Plaintiff on July 27, 2012. While her opinicdates Plaintiff's
amended alleged onset ddtee Court finds Dr. Thorpe’s opinion is relevant as it shows, eventprlaintiff's

a4

U)

Br
vation,

d

amended alleged onset date, she was diagnosed with mental impairndesuffened functional limitations.
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foundPlaintiff moderately limitedn herability to communicate and perform effectively in a
work setting. AR 385. Dr. Colby further opined Plaintifsmarked limitationsn several areas
including her ability to understand, remember, and persist in tasks accontgpdatailed
instructions, and her ability to adapt to change in routine work settings. AR 385. Addjtiona
Dr. Colby found Plaintifis severely impaired indr ability to complete a normal work day an

work week without interruptions from psychological symptoms. AR 385.

In sum, theecord establishebat acceptable medical sources diagnosed Plaintiff with

these four mental impairments, and these impairments significantly limit Plaiabffity to
conduct basic work activitie®laintiff is limitedin several areas, including her ability to learn
new tasks, communicate and perform effectively in a work setting, and compiletsal work
day and work week ithout interruptions from psychological symptoms. Therefore, the Cou
finds the record shows Plaintiff's four mental impairments, which were not detiy the
ALJ, are severe impairments. Thuse tALJ errecat Step Two when she failed to fitftesefour
mental impairmente/ere severe

B. Harmless Error

Defendant argues, even if the ALJ erred at Step Two, any error was harnkleds,D
pp. 1041. “[H]armless error principles apply in the Social Security contd4olina v. Astrue
674 F.3d 1104, 1115 (9th Cir. 2012). An error is harmless, however, only if it is not prejud

to the claimant or “inconsequential” to the ALJ’s “ultimate nondisability determmatgiout v.

Comm’r of Soc. Sec. Admid54 F.3d 1050, 1055 (9th Cir. 2006ge Molina674 F.3d at 1115.

The determination as to whether an error is harmless requires ssfEastc application of
judgment” by the reviewing court, based on an examination of the record made “webatd

to errors’ that do not affect the parties’ ‘substdnights.” Molina, 674 F.3d at 1118-1119

all

&N
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(quotingShinseki v. Sanders§56 U.S. 396, 407 (2009) (quoting 28 U.S.C. 8§ 2111)). If the A
accounts for all Plaintiff's limitations in assessing the RFC, the Step TwoigtrarmlessSee
Lewis v. Astrug498 F.3d 909, 911 (9th Cir. 2007).

TheALJ failed to discuss Plaintiff's bipolar disorder, PTSD, panic disorder, and pai
disorder at Step Two or in any part of the sequential evaluation pr&espdk 23-32. Hence,
the ALJdid not consider these mental impairments, or the limitations caused by these
impairments, whedetermininghe RFC.The Court notes that the ALJ found Plaintiff had tw|
severe mentampairments at Step Twa.€., affectivedisorder and anxiety disorder), and did
include some mental limitations in the RFC. Nonetheless, if the ALJ had properigeredsall
six of Plaintiff's severe mental limitations, the RFC could have containaticadd mental
limitations, such as Plaintiff’s limitations Iearnng new tasksand completing a normal work
day and work week without interruptions from psychological symptoms.

Further, simply because the ALJ found Plaintiff's affective disorder aneétgroisorder
wereseverampairmentsdoes not show the ALJ considered all six of Plaintiff's severe men
impairmentsSeeHill v. Astrue 698 F.3d 1153, 1161 (9th Cir. 2012) (finding that because “|
ALJ excluded panic disorder from [the claimant’s] list of impairments astgéad characterize
her diagnoses as anxiety alone, the residual functional capacity deteymimas incomplete,
flawed, and not supported by sudistial evidence in the record’$molen 80 F.3d at 1290
(“having found [the plaintiff] to suffer from only one ‘sevemgipairment at step two, the ALJ
necessarily failed to consider at step five how the combination of her othemmapts . . .
affected her residual functional capacity to perform work”).

Therefore, the Court cannot determine whether the ALJ properlydeoed theséour

severe mental impairments and the associated limitations when determining thedREC an

LJ

[al

he

)
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Steps Four and Five of the sequential evaluation pro€gstencen the record indicates
Plaintiff's mental impairments significantly limit her ability to conduct basic work actsvitie
Had the ALJ properly considered all of Plaintiff's mental impairments at Step ther RFC
assessment and hypothetical questions posed to the vocational RapeRrachyl, may have
included additional limitations.

Defendant maintains the ALJ “discounted Dr. Colby’s opinion, and therefore, did n
need to accept his diagnoses of bipolar, PTSD, or pain disorder.” Dkt. 1%5speA® 29-30
(ALJ giving “little weight” to Dr. Colby’s opinion)Nonethelessas discussed below, the ALJ
erred whershegave little weight to Dr. Colby’s opinion.

As the ALJ’s failureto properly consideall of Plaintiff's mental impairments at Step
Two and throughout the remaining sequential evaluation process impadtstiageudisability
decision, it is not harmlesBecause the ALJ erred at Step Two, the ALJ is directed to reev:
this entire matter oremand, including aBix of Plaintiff's severe mental impairments.

Il. Whether the ALJ properly weighed the medical opinion evidence.

Plaintiff argues the ALJ erred in hevaluation of the opinion evidence from examinin
psychologisDr. Faulder Colby, PB., andtreatingphysicianDr. Michael PiccoD.O. Dkt. 14,
pp. 4-15.

The ALJ must provide “clear and convincing” reasons for rejecting the uncotécadic
opinion of either a treating or examining physicibaester v. Chater81 F.3d 821, 830 (9th Cir.
199%) (citingPitzer v. Sullivan908 F.2d 502, 506 (9th Cir. 199@mbrey v. Bower849 F.2d
418, 422 (9th Cir. 1988)). When a treating or examining physician’s opinion is contradicte
opinion can be rejected “for specific and legitimate reasons thauaported by substantial

evidence in the recordl’ester 81 F.3d at 83@1 (citingAndrews v. Shalalé3 F.3d 1035,

Aluate

g

d, the
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1043 (9th Cir. 1995Murray v. Heckley 722 F.2d 499, 502 (9th Cir. 1983)). The ALJ can
accomplish this by “setting out a detailed @andrough summary of the facts and conflicting
clinical evidence, statinfier] interpretation thereof, and making findingRéddick v. Chater
157 F.3d 715, 725 (9th Cir. 1998) (citiMpgallanes v. Bower881 F.2d 747, 751 (9th Cir.
1989)).

A. Dr. Colby

Plaintiff assertshe ALJ erred wheshe gave little weight to Dr. Colby’s opiniday not

providing specific and legitimate reasons, based on substantial evidence, for doikg 4, D

pp. 4-11.
On March 26, 2013, Dr. Colby completed a psychological and psychiatric evaluatig
Plaintiff, which included a clinical interview and mental status examinétMSE”). AR 383-

87. As explained above, Dr. Colby opined Plaintiff has several limitations, includiagkaan
limitation in her ability to follow detailed instructions and a severe limitation in heryatalit
complete a normal work day and work week without interruptions from psychological
symptomsSeeAR 385. Dr. Colby alsascertainedPlaintiff has marked limitations in
maintaining appropate behawr in a work settingperforming activities within a schedule,
maintaining regular attendance, and being punctual without supervision. AR 385.

After summarizing Dr. Colby’s findings, the ALJ opined:

| gave little weight to the opinionof Dr. Colby . . . Dr. Colby’s opinionis
inconsistentwith (1) the claimart’s longitudinal treatment history, (2) her
performance on mental datus examinationsand (3) her documenteddaily
activities set forth above. For example,a mere 9 monthsearlier, Dr. Thorpe
assessedild to no limitations, andthereis no evidenceof significantchangein
the interim exceptfor family issues(Ex. 5F and IOF). Additionally, as noted
above, lessthan a month later, the claimant presentedmerely as slightly sad
mood (Ex. 5FH 1-6). By June 2013, shevas quiet but positivg Ex. 10F/14).In
SeptembeR013, theclaimantpresentedis positivg Ex. 10H8). Shealsoreported
must less distressand successfullyutilizing mindfulnessand DBT techniques

ORDER REVERSING ANCREMANDING
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(Ex. 10H9). Additionally, asnoted above, thelaimanthasmaintaineda robust
set of daily activities that includes volunteeringn her community, taking
severalout oftown trips,and startingnew hobbiessuchaswood carving.

AR 2930 (numbering added).

First, the ALJ gave little weight to Dr. Colby’s opinion because she found m®opi
inconsistent with Plaintiff's “longitudinal treatment history.” AR 2 ALJ need not accept a
opinion which is inadequately supported “by the record as a wigdeBatson v. Comm’r of
Soc. Sec. Admin359 F.3d 1190, 1195 (9th Cir. 2004). Nonetheless, a conclusory stateme
finding an opinion inconsistent with the overall record is insufficient to reject tineooptee
Embrey 849 F.2d at 421-2As the Ninth Circuit has stated:

To say that medical opinions are not supported by sufficient objective findings or

are contrary to the preponderant conclusions mandated by the objective findingg

does not achieve the level of specificity our prior cases have requiredybean

the objective factors are listed seriatim. The ALJ must do more than off¢r [he

conclusions. [She] must set fofftier] own interpretations and explain why they,

rather than the doctors’, are correct.
Id. (internal footnote omitted).

In this case, the ALJ’s assertion that Dr. Colby’s opinion was inconsistignPiaintiff's
“longitudinal treatment historyWwasa conclusory statement thditl not meet the level of
specificity required to reject Dr. Colby’s opinion. In discounting Dr. Colby’s opintenAtLJ
discussed raxrds which described Plaintiff as feeling positive around the same time pgriog
Dr. Colby’s examinationSeeAR 30.But, the ALJ failed to explain how thestherrecords
contradictedDr. Colby’s findingsSeeAR 30.Hence, the ALJ’s conclusory statement was ng
specific, legitimate reason to reject Dr. Colby’s opini®ae Treichler v. Comm’r of Soc. Sec.
Admin., 775 F.3d 1090, 1103 (9th Cir. 20X 4}tation omitted)“the ALJ must provide some

reasoning in order for us to meaningfully determine whetheAltldés conclusions were

supported by substantial evidence”).

ORDER REVERSING ANCREMANDING
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Additionally, “it is error for an ALJ to pick out a few isolated instancesyarjtal health
improvement over a period of months or years and to treat them as a basis for egracludi
claimant is capable of workingGarrison v. Colvin 759 F.3d 995, 1017 (9th Cir. 2014) (citat
omitted).Hereg Plaintiff has a documented history of mental health impairmgetse.g.AR
292-87, 377-80, 431-3FheALJ thuserred in selectively noting recordgiich may show
momentary improvements, as she must considentif’s overall mental health pictur&ee
Garrison, 759 F.3d at 101 5ee also Reddiclk57 F.3dat 722-23 (an ALJ must not “cherry-
pick” certain observations without considering their context).

The ALJalso reasoned Dr. Colby’s opinion was inconsistent with Plaintiff's longitug
treatment historypecause nine months prior to Dr. Colby’s assessment, “Dr. Tlasgessed
mild to no limitations.” AR 30.As stated above, when a physician’s opinion idrealicted, the
opinion can only be rejected “for specific and legitimate reasons that are teaidppsubstantia
evidence in the recordl’ester 81 F.3d at 830-31. The fattat Dr. Colby’s opinion appeared
inconsistent with Dr. Thorpe’s opinion shifts the standard of review for givingveiggt to Dr.
Colby’s opinion from clear and convincing to specific and legitimate reasons, lsuhoibe
eliminate the need for the ALJ to provide a proper reason to reject his opiei@).the ALJ
summarily conclded Dr. Thorpe’s assessment controls. The ALJ did not explainavhgdical
opinion nine months prior to Dr. Colbywegascontrolling,especially in the context ofRiaintiff

with diagnosed mental illness SeeGarrison, 759 F.3d at 101#{ental health symptoms “wa

and wane in the course of treatmen&gcordingly, this reason for giving limited weight to Dr}

Colby’s opinion was not legitimat&eed. at 1012-13an ALJ errs wheshegivesa medical
opinion little weight when assertingiithout explanationthatanother medical opinion is more

persuasive).

on

1
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In sum, the AL first reason for givindittle weight to Dr. Colby’s opinionvas error
because her reasoning was conclusdidy not consider Plaintiff's overall mental healdmd vas
not supported bgpecific and legitimate reasan

Second, the ALJ gave little weight to Dr. Colby’s opinion because she aseéitavas
inconsistent with Plaintiff's “performance on mental status examinations.”"0OAR'& theALJ
provided no discussion on what aspects of the M&te inconsistent witbr. Colby’s opinion.
Hence, the ALJ’s conclusory statement was not a specific, legitimate reasgattdr. Colby’s
opinion.SeeBrownHunter v. Colvin 806 F.3d 487, 492 (9th Cir. 201B)he agency [must] set
forth the reasoning behind its decisions in a way that allows for meaningfud/i@wvign
remand, if the ALJ intends to reject Dr. Colby'sdings as inconsistent with Plaintiff’s
treatment historpr MSES she must explain howdly are inconsistent with Dr. Colby’s
findings.

Third, the ALJ gave little weight to Dr. Colby’s opinion because she believeasit w
inconsistent with Plaintiff' ©laily activities. AR 30. To support this assertion, the ALJ cited
Plaintiff's volunteering, trips out of town, and wood carving. AR 30. Nonetheless, the ALJ
reasoning was once again conclusory, asighaotexplain howthese activitiegsonflictedwith
Dr. Colby’s findings.See Embrey849 F.2d at 422 (an ALJ cannot merely state faeckins
“point toward an adverse conclusion and make[] no effort to relate any of theseveljctiors
to any of the specific medical opinions and findinigs sejects”).

Moreover, the Court’'saview of the record revealaintiff’'s activities were not as
“robust” as the ALJ alleged@herecord indicates Plaintiff periodicaliyolunteers at a thrift stor
by sorting itemsAR 44-45. She only volunteers, howevieif -andon, maybe one, two days &

month.” AR 45. Further, although the ALJ referenced Plaintiff's volunteeringBwijiBrothers

D
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Big Sisters, Plaintiff volunteered withe programn 2011, prior to her amended alleged onse

date of February 11, 2013. AR 21, 30, 44. Thus, the record shows Plaintiff's volunteering
robust, consistent activity that undermines Dr. Colby’s opinion.

Regarding Plaintiff's trips out of towand wood carving, the record does not support
ALJ’s characterization of the eviden&¥ith respect to Plaintiff’s tripghe ecord shows
Plaintiff took one trip because her mother passed away. AR 535. The recorithackationon
the contextindhappening®f Plaintiff's other tripsSeeAR 474; AR 528. The record does no
indicate, for example, how long these trips were lbawPlaintiff’'s activities were during these
trips. SeeAR 474; AR 528Likewise Plaintiff once reported she began wood carving as a
hobby, butthe record$ack any other information on this adti such as how often slemgages
in woodcaning or what is required of her when steavesvood. AR 372Hence, theecord
does not support the ALJ’s finding that Plaintiff was engaged in “robust” ddilytes. The
ALJ thereforeerred when stating Plaintiff's activities conflicted with Dr. Colbysnon
because hearasoning was both conclusory and not based onasuiat evidenceBayliss 427
F.3d at 1214 n.1 (citation omittedmbrey 849 F.2d at 421-22.

Had the ALJ properly considered all of Dr. Colby’s opined limitatiGtaintiff's severe
impairments would have included bipolar disorder, PTSD, and pain disorder at Step Two,
the RFC may have included additional limitations. For example, the RFC mainbked the
limitations that Plaintiffivould have trouble communicating and performing effectively in a
setting, completing a normal work day and work week, and adapting to change in roukine
settings. The RFC did not contain these limitati#i®.25-26. Therefore, if Dr. Colby’s opiniofr
was included in the RFC and the hypothetical questions posed to the vocational expert, tf

ultimate disability determination may have changed. Accordingly, thesXhilure to properly

ot

is not
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consider Dr. Colby’s opinion regarding Plaintiff's limitationasnot harmless and requires
reversal.
B. Dr. Picco

Plaintiff next argues the ALfhiled to provide specific and legitimate reasons, suppol

by substantial evidence, for giving limited weight to the findingdrofMichael Picco, D.O. DK{.

14, pp. 11-14.

Dr. Picco is Plaintiff'sreating orthopedic surgeocBeeAR 395-409 (Dr. Picco’s
treatment notes)n a Medical Source Statement, Dr. Picco opined Plaintiff could stand andg
walk for two hours, sit for six hours, and raréfy twenty pounds. AR 393. Dr. Picco further
opined Plaintiff could frequently reach and finger, but could only occasionally handgOZR
Moreover, Dr. Picco determined Plaintiff’'s ability to push/pull was limitedath her upper an
lower extremities, and Plaintiff would miss more than four days pethuue to her
impairments or treatmesaitAR 393-94.

The ALJ “gave some limited weight” to Dr. Picco’s opinion, stating:

[Dr. Picco’s] opinion is somewhat consistent with his treatment notes; however, it

is (1) inconsistent with the claimant’'s actual atiés. As noted above, the

claimant has been engaged in chainsaw woodcarving. She also was excited t

start taking the boat out again and was regularly volunteering as clothing sorte

These are all activities that require postural and manipulative movement that is

inconsistent with Dr. Picco’s assessment. (2) Finally, his opinion that the ntaima

would miss more than 4 days per month is entirely speculative.
AR 29 (numbering added).

First, the ALJ gavémited weight to Dr. Picco’s opinion because she found it

inconsistent with Plaintiff's daily activities, includinglunteeringwood carving® and boating.

3 Both theALJ and Defendarasserted Plaintiff engages in “chainsaw” wood carving. AR 29; T¥tp. 6.
The Court notes, however, that the one report referencing this actilytgays Plaintiff engages in “wood

ted

for

X

carving,” not chainsaw wood carving in particuldeeAR 372.
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DEFENDANT’S DECISIONTO DENY BENEFITS
-13



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

AR 29. As explained above, the record does not support the ALJ’s assertions regarding
Plaintiff's volunteering and wood carving/ith regards tdlaintiff’'s boatingthe record reveals
Plaintiff once reported sh@anned to take the boat out during sumrBeeAR 498. The record
does not say, however, that Plaintiff actually took out the boat or what would have dpgesdr
of herif she took outhe boatSeeAR 498.Accordingly, the ALJ erred in rejecting Dr. Picco’s
opinion for being inconsistent with Plaintiff's daily activities because this wta specific and
legitimate reason, supported by substantial evidence, under these circasnstan

Second, the ALJ gave limited weight to Dr. Picco’s opinion that Plaintiff would misg
more than four daysf work per month because she fouhd opinion “entirely speculative.”
AR 29.As previouslystated, an ALJ must specifically explain why a physisi@pinion was
flawed.See Embrey849 F.2d 421-22. Here, the ALJ summarily concluded Dr. Picco’s opir
was speculative without explaining how his opinveais speculativeSeeAR 29. As such, this

was not a specific and legitimate reason to reject Dr. Picco’s opinion.

11°]

b

on

For the above stated reasons, the Court concludes the ALJ failed to provide specific,

legitimate reasons supported by substantial evidence for giving litttgtatei Dr. Picco’s
opinion. Therefore, the ALJ erred. Had the ALJ properly considered Dr. Picco’s opinion, t
RFC and the hypothetical questions posed to the vocational expert may have included ad
limitations. As the ultimate disability decisioragnhave changed, the ALJ’s error is not
harmlessSee Molina674 F.3d at 1115.

II. Whether the case should be remanded for an award of benefits.

Plaintiff argues this matter should be remanded with a direction to award heesdits

Dkt. 14.
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The Court may remand a case “either for additional evidence and findingsnartb a
benefits.”"Smolen80 F.3d at 1292. Generally, when the Court reverses an ALJ’s decision,
proper course, except in rare circumstances, is to remand to the agency fonaddit
investigation or explanationBenecke v. BarnharB879 F.3d 587, 595 (9th Cir. 2004) (citation
omitted). However, the Ninth Circuit created a “test for determining velr@tence should be
credited and an immediate award of benefits directédriman v. Apfel211 F.3d 1172, 1178
(9th Cir. 2000). Specifically, benefits should be awarded where:

(1) the ALJ has failed to provide legally sufficient reasons for rejecting |[

claimant’s] evidence, (2) there are no outstanding issues that must be resolveq

before adetermination of disability can be made, and (3) it is clear from the
record that the ALJ would be required to find the claimant disabled were such
evidence credited.

Smolen80 F.3d 1273 at 129R®)cCartey v. Massanark98 F.3d 1072, 1076-77 (9th Cir. 2002

The Court has determined, on remand, the ALJ musta&+atethis entire matter
properly considering aPlaintiff's severemental impairmentat each step of the sequential
evaluation process and exaluatehe improperly discredited medical opinion evidence.

Therefore, remand for further administrative proceedings is appropriate.

CONCLUSION

“the

).,

Based on the foregoing reasons, the Court hereby finds the ALJ improperly concluded

Plaintiff was not disabled. Accordingly, Defendant’s decision to deny berefésersed and
this matter is remanded for further administrative proceedings in accerdath the findings
contained herein.

Dated this 4tlday ofOctober, 2017.

o (i

David W. Christel
United States MagistratRidge
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