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. Kelly et al
UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON
AT SEATTLE
DAVID PALAMARYUK , CaseNo.C17-441JLR-JPD
Plaintiff, AMENDED ORDER GRANTING
V. MOTION FOR TEMPORARY

RESTRAINING ORDER
JOHN KELLY, et al,

Defendats.

I INTRODUCTION
After court hours on March 20, 2017, Plaintiff David Palamaraulawful permanent
resident who is detained at the Northwest Detention Center, filed a compladetfaratory and
injunctive relief (Dkt.# 1), and an ex parte motion for a temporary restraining order (“TRO”
enjoining Defendants from transferring him outside of this judicial district (B&). At
approximately 7:30 p.m., on March 20, 2017, the court gravite@alamaryuk’smotion fora
TRO. (Dkt. #6.) The court now issues the following amended order granting Mr. Ralkina

motion for a TRO, which supersedes the order issued last night.
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. BACKGROUND

Mr. Palamaryulsubmitted a declaration attesting thatesthe victim of two serious

assaults, one in 2009 and a second in 2013, which resulted in head injuries. (Dkt. # 3 at 1.)

After the second assault, Mr. Palamaryuk began haviegmittent memory problems, difficulty
understanding oral and written communication, and trouble writing down his thoulghtat 1,
4-5.)

In March 2016, the government initiated removal proceedings adéinBalamaryuk
and detained him at the Northstdetention Center(ld. at6-7.) Roceededgro se, he applied
for asylum. [d. at 7.) At the merits hearing before the Tacoma Immigration Court, he had
difficulty explaining himself and understanding what the government attontetha judge
were sging. (d.) The immigration judge denied his claim for asylum and ordered him rem
to Ukraine. [d.)

In October 2016, Mr. Palamaryuk’s family hired an attorney, Minda Thorward, to
represent him in an appeal to the Board of Immigration Appeals (“BIA”) and help himfappl
a U visa. [d.; Dkt. # 4 at 1). Mr. Palamaryuk’s family paid Ms. Thorward a flat fee. (Dkt. # |
at 8.) Mr. Palamaryuk and Ms. Thorward are currently working on prepatingsa petition
and Ms. Thorward will represent Mr. Palamaryuk at a bond hearing in a few wéelkat. 7 If
Mr. Palamaryuk does not prevail on his appeal to the BIA, Ms. Thorward may file a motior
reopen the immigration proceedings on Mr. Palamaryuk’s beHdl). (

On March 13, 2017, Defendants isdue“Detainee Transfer Notificatiomidicating that
Mr. Palamaryukvas being transferred to a detention center in Alabahdg. Dkt. # 4-7.) Mr.

Palamaryuk and Ms. Thorward repeatedly askeféidants to permit Mr. Palamaryuk to rema
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at the NorthwesbDetention Center, but Defendants only agreed to delayp®lamaryuk’s
transfer for onaeveek. (Dkt. # 4-6.)

On March 20, 2017, the day Mr. Palamaryuk was scheduled to be transferred to Al
Mr. Palamaryuk filed the instant action, alleging violatiohthe Administrative Procedure Act
(“APA") , the Rehabilitation Ac'RA”) , and Due Process. (Dktl# He also filed an ex parte
motion fora TROenjoining Defendants from removing him from this judicial district. (Dkt. 2

Both Mr. Palamaryuk and Ms. Thorward have submitted declarattestinghat because of

Mr. Palamaryuk’s cognitive difficultiesn-person communication is essential for Ms. Thorwalrd

to represenhim. (Dkt. #3 at 89; Dkt. # 4 at 2.)
1. DISCUSSION

The standard for issuing a TRO is the same as the standard for issuingmang!
injunction. See New Motor Vehicle Bd. of Cal v. Orrin W. Fox Co., 434 U.S. 1345, 1347 n.2
(1977). A TRO is “an extraordinary remedy that may only be awarded upon alod@ang that
the plaintiff is entitled to such relief.Winter v. Nat, Res. Def. Council, Inc., 555 U.S. 7, 24
(2008). “The proper legal standard for preliminary injunctive relief requipssts to
demonstrate (1) ‘that he is likely to succeed omtlegits, (2) that he is likely to suffer
irreparable harm in the absence of preliminary relief, (3) that the balaegeités tips in his
favor, and (4) that an injunction is in the public interes&bdrmans, Inc. v. Selecky, 586 F.3d
1109, 1127 (9th Cir. 2009) (citinginter, 555 U.S. at 20).

As an alternative to this test, a preliminary injunction is appropriate ibtseqguestions
going to the merits were raised and the balance of the hardships tips shdrplplaariiff's
favor,” thereby allowing preservation of the status quo when complex legalonsestquire

further inspection or deliberatiorAll. for the Wild Rockies v. Cottrell, 632 F.3d 1127, 1134-35
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(9th Cir. 2011). However, the “serious questions” approach supports the court’s entiR©f &
only so long as the plaintiff also shows that there is a likelihood of irreparablg amdrthat the
injunction is in the public interestd. at 1135. The moving party bears the burden of persus
and must maka clear showing that it is entitled to such reliéfinter, 555 U.S. at 22.

The court finds that Mr. Palamaryuk has satisfiedQoitrell test Mr. Palamaryuk has
established at least serious questions going to the merits of his alzd@isthe APA, tb RA
and the Due Process Claukat his transfer would interfere with his established attedfiept
relationship with Ms. Thorward. In addition, there is a likelihood of irreparable injpsgnt a
TRO because Mr. Palamaryuk requires faeéace conact with Ms. Thorwardn order for her
to represent him in his ongoing immigration proceedings. Finakybalance of equities tips
sharply inMr. Palamaryuk’davorandthe TRO is in the public interesThe status quo should
be maintained pending resolution of a fully briefed motion for preliminary injunction.

V. TEMPORARY RESTRAINING ORDER

It is hereby ORDERD:

(2) Mr. Palamaryuk’s ex parte emergency motion faiRO (Dkt. #2) is
GRANTED.

(2) Defendants are ENJOINED and RESTRAINED from transferring Mr.
Palanaryuk outside of this judicial district.

3) This order shall be considered issued at 7:30 p.m. on March 20, R&hall
expire 14 days from issuance unless, before that time, Mr. Palamaryuk showsgs®doc a
14-day extension or Defendants consent to a longer exterfeied. R. Civ. P. 65(b)(2).

4) No security bond is required under Federal Rule of Civil Procedure 65(c).
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(5) The Clerk shall direct copies of this order to the parties and to the Honorablg

James P. Donohue.

Datedthis 21st dayof March, 2017.
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JAMES L. ROBART
United States District Judge




