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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON
AT TACOMA

10 HERMAN LEE BARTON JR

e CASE NO.2:17CV-00609DWC
11 Plaintiff,

ORDERGRANTING DEFENDANT'S
12 V. MOTION TO DISMISS

13 NANCY A BERRYHILL, Acting
Commissioner of Social Securjty

14
Defendant
15
16 Plaintiff Herman Lee Barton Jr., proceedmg seandin forma pauperisfiled this

17 action, seeking to increase thgoplemental security inconftsSI”) he receives from the Socia
18 Security Administratior{*"SSA”). Presently before the Court is Defendant’s Motion to Dismiss
1g | Pursuant to Federal Rule of Civil Procedure 12(b)(1) for lack of subject matsetigtion. Dkt.
20117 21.Pursuant to 28 U.S.C. § 6@9, Federal Rule of Civil Procedui®3, and Local Rule

21 MJR 13, the parties have consented to have this matter heard by the undersigstcidagi

29 Judge SeeDkt. 14

23

24
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The Court concludes Plaintifdiled to exhaushis administrative remediglsas not
shown judicial waiver of exhaustiomappropriate, and did npresent colorableconstitutional
claim. Accordingly, the Court grants Defendant’s Motion teriss without prejudice.

BACKGROUND

Plaintiff filed this case against Defendantkiag the Court to ordddefendanto increase

his SSIpaymentgo $1,775 per month. Dkt. 7, 10, 23. Plaintifdintainshe is unable to meet h
“daily needs” on th&Slhe currently receiveand such, he should receivecast of living
increaseDkt. 10, p. 4; Dkt. 23, p. 1. &endant thereafter filed the presdtdtion to Dismiss,
asserting the Court should dismiss Plaintiff's Complaintdok of subject matter jurisdiction
pursuant to Federal Rule of Civil Procedure 12(b)(1). Dkt. 17, 21. In particular, Defendant
maintains Plaintiff's action should be dismissed because Plaintiff failed éxtfaust his
administrative remedies, and (&gsent a colorable constitutional clairul.
STANDARD OF REVIEW

Under Federal Rule of Civil Procedure 12(b)@ party may mee forthe dismissal of a
case for lack of subject matter jurisdicti@eeFed. R. Civ. P. 12The court must dismiss a
complaintunder Rule 12(b)(1) jfviewing the factual allegations in the light most favorable t
the plaintiff,the underlyingaction:(1) does not arise under the Constitution, laws, or treatie
the United States, or does not fall within one of the other enumerated categoriesi®filArt
Section 2 of the Constitution; (2) is not a case or controversy within the meaning of the
Consttution; or (3) is not one described by any jurisdictional staBRa&er v. Cary 369 U.S.

186, 198 (1962)seealso28 U.S.C. § 1331 (federal question jurisdiction).

I After finding both partiesubmitted unsigned and improperly signed documents to the Court in this
matter, the Court directed the parties to correct and resubmit these docipker2. Both parties thereafter
submitted properly signed versions of these doecusn8eeDkt. 7, 21, 23

is
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When considering a Rule 12(b)(1) motion to dismiss, the cauway ‘review any
evidencesuch as affidavits and testimony, to resolve factual disputes concdraiagistence
of jurisdiction” McCarthy v. United State850 F.2d 558, 560 (9th Cir. 2008) (citations
omitted),cert. denied489 U.S. 1052 (1989k.ederal courts are courts of limited jurisdictiand
are presumed to lack subject matter jurisdiction until plaintiff establishes othafwldkonen v.
Guardian Life Ins. Coof Am, 511 U.S. 375, 377 (1994jitations omitted)Therefore, the
plaintiff bears the burden of proving teristence of subject matter jurisdictiod.

DISCUSSION

With regard to social security benefigsplaintiff must obtain a “final judgment” from tl
Commissioner of Social Security (“Commissioner”) prior to seeking judieiaw in federal
district courtJohnson v. Shalal& F.3d 918, 920-21 (9th Cir. 1993ge alsal2 U.S.C. §
405(9g).If a plantiff does not obtain a final judgment prior to seeking judicial review, he hag
failed to exhaust his atinistrative remedies arttie court lacks subject matter jurisdiction ovg
the caseSee e.gHolcomb v. Colvin2014 WL 51148, at *2 (W.D. Wash. Jan. 7, 204).
exception to this general rule, howevatowsthe courtto exercise judicial review if the
plaintiff presents colorableconstitutional claim of a due process violati@alifano v. Sanders
430 U.S. 99, 108-09 (197 Mpexter v. Colvin731 F.3d 977, 980-81 (9th Cir. 2013) (citations
omitted).

A. Presentment and Exhaustion

Defendant first argues this action should be dismissed because Plaietiftda¢xhaust
administrative remedies prior to seeking judicial review. Dkt. 17, p. 2.
Generdl, a social security claimant must obtain a “final judgment” from the

Commissioner prior to seeking judicial reviedehnson 2 F.3dat 920-21;see alsal2 U.S.C. §

-
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405(g). A final judgment consists of two elementhe“presentment of a claim to the
[Commissioner] and the exhaustion of administrative remgdlebnson 2 F.3d at 921see alsd
Mathews v. Eldridge424 U.S. 319, 328 (1975)o satisfy the presentment requirent, a
plaintiff must presenhis claim to the Commissioner “in the mannerquebed by the
Commissioner.'See Holcom2014 WL 51148, at *3. The presentment requirement is
jurisdictional and cannot be waived by hemmissionepor the courtsJohnson2 F.3d at 921,

see also Mathewg24 U.S. at 330. Furtheq satisfy theexhausion requirement, a plaintiff

usually must receivan “initial determination regarding entitlement to benefits, reconsideration

of that determination, a hearing beforglatiministrative law judge &LJ")], and review byhe
Appeals Council of the AL desision” Id. (citing 20 C.F.R. § 404.900(aBass v. Soc. Sec.
Admin, 872 F.2d 832, 833 (1988)).

Oncea claimant begins receivirgSlbenefits,the amount of his SSI payment is
calculated based on formulas set forth in SSA regulati®e=?0 C.F.R. 88 404.204, 404.317.
Additionally, theSSAmay choose to give SSI recipients a coslivaftg increaseSee20 C.F.R.
88 404.270-.278. When tl&SAdecides a cosif-living increase is appropriate, it is typically
given automaticallyn Decembeto all SSlirecipients although it maylsobe given during othe
timesof the year under certain circumstanée8ee20 C.F.R. 8§ 404.270, 404.278 cAstof-
living increasas calculated bsed on formulas sély the SSAand various indexeSee id.

In this caseeven assuming Plaintiff has met the roaivable presentment requiremen

he has not shown he exhausted his administrative remBthegiff submittedevidence-i.e., a

2 A recipient’s SSI payments mayso increase based on evidence he submits to the SSA, such as e
showing a “different date of birth or additional earnings . . . whichlevotherwise increase the amount of [his]
benefits.”"See20 C.F.R § 404.99&ee als®?0 C.F.R. 88 404.280288.This type of increase is not at issue in thi
case, however saPlainiff requests a “cost of living” increase, not an increase based on his datéafrbirt
additional earningsSeeDkt. 10, 23.

-
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bank statement showing he receives SSI deposits. Dkt. 23, p.)2ederthelessPlaintiff does
not allege Defendant improperly calculated his &mentdased on theegulatory formulas
and there is no evidence showswgch Thereis also no evidence showilxefendanowed
Plaintiff a costof-living increaseand failed to give it to hinfFurthermore Defendant has put
forth evidence asserting “there has been no Administrative Law Judgmdexig\ppeals
Council action involving this claimant” as of September 21, 2017. Dkt. 21-1, pp. 2-3 (Chu
Decl.). Thus,because cosif-living increases are given to all recipients as deemed appropr
and are not something Plaintiff may apply fard Plaintiffhas otherwise naoeceived a final
decision from Defendamn this matter, Plaintiff failed to exhaust bdministrative remedie3
SeeSubia v. Comm’r of Soc. Se264 F.3d 899, 902 (9th Cir. 2001) (plaintiff failed to exhau
administrative remedies where “there was no hearing or ‘final decisioheb§dammissioner”).
Even if a plaintiff has not exhausters hemediesthe court may waive a plaintiff's
exhaustion requirement under certain circumstances. Unlike theaigable presentment
requirementthe exhaustion requiremanty bewaivedby either theCommissioner or the
courts.Johnson2 F.3d at 921citing Mathews 424 U.S. at 330). The Ninth Circuit has adopt
a threepart test to determine whether a court should exercise judicial waiver @thhastion
requirement in a particular cade. (citations omitted). To merit judicial waiver, plaintgfclaim
must be (1) collateral to a substantive claim of entitlement (collaterality), (2) colorable in if

showing that denial of relief will cause irreparable harm (irrepatgbhiind (3) one whose

3 Plaintiff asserts that after he received Defendant’s Motion to Dismisseifietavthe SSA office in
Bellingham, Washington texhaust hisdministrativeremedies, buan SSA employewld him that she could not
help him. Dkt. 231, 232. While the Court acknowledges Plaintiff's efforts, the Cootesthe SSA employee was
likely unable to help Plaintiff because (as explained above) 1) his benefitiseadyset based on formulas, and 2

—

g

ate

2]
—

ed

S

costof-living increases are an agenayde decision ando notcome from an individual employee.
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resolution would not serve the purposes of exhaughiditity).” 1d. (citing Briggs v. Sullivan
886 F.2d 1132, 1139 (9th Cir. 1989).

In this caseDefendant clearlppposes waiver of administrative exhaustion. Dkt. 17.
Furthermore, Plaintifhas not shown that judicial waiver of exhaustion is approgfiate.
Regarding the first element of judicial waiver, Plaintiff's claim is not collateraledstivstantive
claim of entitlement. Alaim is collateral if iis “not essentially a claim for benefitslbhnson 2

F.3d at 92X citing Bowen v. City of New Yark76 U.S. 467, 483 (1985})lere, Plaintiff is

requestinghe Court order Defendant to increase the amount of benefits he receives. Dkt. |10, pp.

3-4. Thisis essentially a claim for benefitSeeKildare v. Saenz325 F.3d 1078, 1083 (9th Cir,
2003) (finding claims collateral where thesere“inextricably intertwined” with their underlying
claims for benefits)Thus,viewing the factual allegations in a light most favorable to Plaintiff
his claim is not collateral to the underlying claim of entitlement.

Secondalthough Plaintiff's claim is not collateral, has showrdenial of reliefwould

likely cause irreparable har.“colorable” showing of irrepable harm is “one that is not

wholly insubstatial, immateral, or frivolous” Briggs 886 F.2d at 1140 (citations and interng
guotations omitted). Generally, irreparable harm existsre the alleged injury “could not be
remedied by the retroactive payment of benefits after exhaustion of hisistdative remedks.”
Heckler v. Ringer466 U.S. 602, 618 (1984) (citiddathews 424 U.S. at 330-32). The Ninth
Circuit has found such irreparable harm exists where the plaintiffs “adégalége economic
hardship,” such as reliance on “food stamps, lack of medisatance, and homelessness.”

Kildare, 325 F.3d at 1083.

4 Plaintiff did not explicitly request judicial waiver of administrative exstzon in his pleadingSeeDkt.
10, 23.Nonethelesseven if Plaintiff sought judicial waiver, his case does not meet thé&reatgnts necessary to
merit judicial waiver, as discussed in this Order.
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Here, Plaintiff maintains he isable to meet his “daily needs” on his current SSI
payments. Dkt. 23, p. ee alsdkt. 10, p. 2. He asserts he cannot afford rent and must “st
on the street witla sign [and] panhandle.” Dkt. 23, p.Miewing the factual allegations in alig
most favorable to Plaintiff, he has sufficiently shown that denial of judicief rgbuld cause
irreparable harnSee Kildare325 F.3d at 1083.

NeverthelessRlaintiff’'s claim does not meehe thirdelementiecessary fiojudicial
waiver of exhaustion, as having his claim decided by the agency would serveptbsesuof
exhaustionThis element allows the agency to compile a detailed factual record and apply
agency exprise in administering its own regulations. The requirement also conservealjud
resources.Johnson2 F.3d at 922Generally,a plaintiff meets this elementhen a “detailed
factual record” or “agency expertise” would not assist the court in regdahe plaintiff's claim.
Cassim v. Bower824 F.2d 791, 795 (9th Cir. 198€)ting City of New York476 U.S. at 485%)
see also Briggs886 F.2d 1132finding agency resolution @ case futilewhere the plaintiffs
presented a “straightforward statutorylaronstitutional challenge”).

Plaintiff has presented the type of c#s&twould benefit from both a detailed factual
record and agency expertise. Notably, ther€ouecordin this case is scarce; the record lack|
information onwhy Plaintiff is entitlel to benefitsi(e., whetherhe receives benefitsased on
age, disability, survivorship, or blindness). Additionally, the amount of SSI an individual

receives is dependent on various formulas thaCtlramissioners better suited to resolve tha

the CourtSee e.9.20 C.F.R. 88 404.204, 404.317 (describing how benefits are calculdted).

is particularly true for costf-living increases, which also depend on particular formulas anc
indexes that th€ommissioneapplies to all recipientSee20 C.F.R. 88 404.270-.278ence

viewing the factual allegations in a light most favorable to Plaintiff, this is a cad@ch w

and

Ci

=
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agency resolution would serve the purposes of exhaustion due to the Court’s bare redwrd
complexity of the relevant regulations.

In sum, Plaintiff failed to exhaust his administrative remedies and he hasomot s
judicial waiver is appropriate. Therefotbe Court deniegidicial waiverof administrative
exhaustion under these circumsiesc

B. Constitutional Claim

Defendant next argues Plaintiff failed to showotorable constitutional claimDkt. 17,
p. 3.

Even ifa plaintiff has not exhausted his administrative remethescourt may
nevertheless grant judicial review if a plaintifepents a “colorable constitutional clair®dbig
264 F.3d at 902. “Constitutional questions obviously are unsuited to resolution in adminis
hearing procedures and, therefore, access to the courts is essénéiaeoision of such
guestions.’Sanders430 U.S. at 109 colorable constitutional claim is one that is not
immaterial, insubstantial, or frivolous, but rather one that alleges “factsientfio state a
violation of substantive or procedural due proceldeye v. Sullivan985 F.2d 990, 992 (9th C
1992). For this exception to apply, a plaintiff must presecbéotable constitutional claim of
due process violation that implicates a due process right either to a meaningftlmppty be
heard or to seek reconsideration of daease benefits determinatiotJtd v. Massanari245
F.3d 1096, 1099 (9th Cir. 2001) (citation omitted).

In this case, Plaintifasserts Defendant should increase his benefits so he can bettg
his daily needs. Dkt. 10, 23. He does not, howeallzgethat Defendantbasdeprived him of his
opportunity to be hearor seek reconsideratiam this matterSeed. He also doesot allege he

has been deprived of his actual beneSise Mathews124 U.S. at 332-33 (holding there is a

and t

trative

=
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statutorily creagd property interest in the continued receipt of benefitsgrefore, Plaintiff has
not asserted a colorable constitutional claim in this case.
CONCLUSION

Based on the above stated reasons, the Court hereby finds Plaintiff failed td exhaus
administratie remedies, judicial waiver ekhaustion is not appropriate, and Plaintiff has not
presented a colorable constitutional claim. Accordingly, Defendant’s Motiorstaigxfor lack
of subject matter jurisdiction is granted.

Datedthis 15thday ofNovember, 2017.

o (i

David W. Christel
United States Magistrate Judge
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