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plutions, Inc. et al v. Crouse and Associates Insurance Brokers, Inc. et al

UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON
AT SEATTLE

TOP NOTCH SOLUTIONS, INCand
ROBERT RASHIDI,

CASE NQ C17-0827JLR-MAT
Plaintiffs,

V.
CROUSE AND AS®CIATES INSURANCE ORDERRE: DEFENDANTS’
BROKERS, INC. MCGRIH-, SEIBELS & MOTIONS FOR SANCTIONS
WILLIAMS, INC., and LAW OFFICES OF
PUCIN & FREIDLAND, P.C,

Defendans.

INTRODUCTION

Defendantrouse and Associates Insurance Brokers, Inc. (Crouse) and M&giiiels

and Robert Rashidi. (Dkts. 165 & 16&)aintiffs object to theequestd sanctions (Dkts. 180
& 181.) The Court, having considered the motjaesponsesand the remainder of the recol
finds defendants entitled to sanctions as set forth below.

BACKGROUND

Plaintiffs initiated this mattem April 2017. (SeeDkt. 1-1.) The Court set a June 4, 20

deadline for the completion of discovery (Dkt. 38jer extended tdanuary 7, 2019 (Dkt. 77). |
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early October 2018, the parties stipatitio atemporary stay in the proceedings and continug
of the trial and other das to accommodate medical treatment and surgery for plaintiffs’ coy
Jan Brucker. (Dkts. 100 & 101.)

In a joint status report requested by the Coplaintiffs committed to producing a
outstanding written discovery by November 20, 2018 and proposed a deadline of April 1, 2

completion of discovery. (Dkt. 106 at 2.) In December 20&8&ndant®ISW and Crouséiled

ince

insel,

019 for

motions to compel responses to discoveguests propounded in May and June 2018 respectively

(Dkts. 112 & 121) Crouse nad the absence a@hny responsesn the three months prior t
counsel’s surgery or as of tagreedNovember 2018 due datieelatedandincomplete response
to interrogatories redceged more than two months after counsel’s surgeryadadure to produce
documents. (Dlg. 112 & 124.) MSW noted deficient responses to requests for produg
including a failure to identifywhich documents irbulk productiols were responsive tspecific
requests. (Dkt. 121.) Counsel for plaintiffs deraeg need for Craae’s motion to compejiven
discovery responses submitted after her surgery (Dkts. 119 & 120), but did not respond’so
motion.

By Order dated January 17, 2019, the Ctmok note of a report from MSW that plaintiff
counsel may have experienced a family medical issue and directed thetpauiasit an update
statugeport (Dkt. 127 see als®kt. 126) In early February 2019, counget plaintiffs partially
resppnded to themotions to compeldescribing her ongoingersonal and familyssues and
continuing production of documents. (Dkts. 128 & 129.) &igeiestedhn extension of time t(
complete responses to the motions, summarize document prodaati@ontinue to supplemern
discovery responseand objead toduplicative and redundanéquests.In a joint satusreport

submittedshortly thereafterdefendantsnoted plaintiffshad recently produceduestionably
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relevantdocuments andescribedngoing issug with theabsence and/@ufficiency of response
to outstandingequests (Dkt. 131.) The Coudubsequentlyeset deadlines, including a discovd
completiondateof May 15, 2019, and referred all ndispositive motions in this matter to tf
undersiged (Dkt. 133.)

At ahearing orMarch 11, 2019, thandersignedieard argumerdan defendantsmotions
to compel. (Dkt. 13) Counsel for plaintiffs conceded the failure to fully compiyh requests|

for discovery, pointing to her health and other issues. The Court granted Crouse’s motign

4

e

in pa

finding plaintiffshadwaived any objections to responding to all interrogatories by failing to timely

respondor submit a request for relief, but otherwdeferreda uling. (Id.) The Court ordereqg
counsel fomplaintiffs to associateadditionalcounsel to assist with the litigati@andto submit a
planfor completingdiscoverywithin thirty days of the plasubmitteqd andrequired thatounsel
identify with specificiyy the documents responsive to individual discovery requests.

Plaintiffs associateddditionalcounsel and submitted a discovery plan. The pédnlates
for satisfyingvariousdocument requests and indedplaintiffs would produce any additiong
docunents to preexisting and then pending discovery requests by May 10, 208i8upplement
with anyadditional document®ound (Dkt. 141.) On May 16, 2019, the day after dmscovery
deadline, plaintiffs’ counsel notified counsel for defendasftsadditional documents tde
produced geeDkt. 152 at 3) and counsel for defendants requested a ruling on their moti
compel Plaintiffs’ counselrequestedadditional time to complete responses to outstan
discovery requests. (Dkt. 152.)

At asecond hearing on June 5, 20d8unsel for plaintiffs indicated they were continui
to produce documents and, with the exception of some banking records, expected coofp

discoveryby June 10, 2019. Counsel for defendants argued prejudice frolatéhand still
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ongoing productionpointing tothe need to update expert reppttee June 20, 20149ispositive
motion deadline, and expenses associated with the delays. Counsel for plaitaiffsectiprior
explanations fothe delays. The Courtound ample evidence plaintiffs had not complied w
their discovery obligations arganctions appropriate. The Cograntedthe motions to compel
but deferred a ruling ospecificsanctions pendingufther briefing (Dkt. 158.) The Court now,
considers herein MSW'’s Petition for Attorney’s Fees and Discovery $asgDkt. 165) ang
Crouse’s Motion for Sanctions (Dkt. 168).
DISCUSSION

MSW seeks an award of attorney’s fees related to its motion to comptiedadure to
comply with discovery, and an order excluding as inadmissible any documents producie g
close of discovery on May 15, 2019. (Dkt. 165.) MSW argues its request for $17,356.50
is commensurate with discovery abuses dating back more gear &#om present. In support
an order of inadmissibility, MSW notes plaintiffs continued to produce over 1,880 documen
the close of discovery and have neitimaticated their discovery production is compjeater
updated the discovery index.

Crouseseekdlismissal of plaintiffs’ claims and monetary sanctions, includib@,325.50
in attorney'’s fees associated with its motion to compel and an additional $20,000.00. (Dk
Crouse notes the discovery plan submitted by plaintiffs did not contemplate respor
unanswered interrogatories, despite the Cordéered waiver oplaintiffs’ objections Crouse
stateghat, while plaintiffs supplemented their responses, they have not withdrawoldjesitions
and it remains unclear whether they continue to withhold informatRlaintiffs continued tg
produce over 4,000 documents after tday 15, 2019 deadline, without specificity as

responsiveness, produced some of those docurdagts after thedate they had proposed f
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discovery completion, ariddicatedadditional transmissions of documents may be expecsk
Dkt. 169, 19 and Ex. 3.)

Plaintiffs respond thathey provided significant information and documents even be
the filing of the motions to compel and thethile they didrequire additionatime to respond

defendants’ discovemgquests have beextremelybroad and unduly burdensome. (Dkts. 18(

fore

&

181.) Theydery any impediment talefendantspreparation of defenses or dispositive motigns,

stating the documents and information religdn in pendingnotions for summary judgment we
produced well before the discovery deadline or obtained from the deposition of plamftF
Rashidi. In relation to Crouse’s interrogatories, plaintiffs maintain @oartorderedwaiver of
objectionsnecessitatedesponseso morediscovery requests tharermitted under the rules arn
the production of documents wilittle to no relevancéo this case Plaintiffs’ counsel notes th
engagement of six additional individuals to assist in ongoing document review actibreda
Plaintiffsreject thepropriety of the sanctions requestddheyassert defendants improper
seek compensation for time expended to review responsive disemdagk that the Court defq
aruling on sanctions. Thesgertthe proper remedy, if any, “is to now equalize the equabgn
extending time and adjusting case event dates, up to and including the trial date. (Dk&.}{8

A. Reasonable Attorney’'s Fees

UnderFederal Rule of Civil ProceduB¥(a), the Courtmust” award reasonable expens

associated witra motion to compel discovery, including attorney’s fees, if the moving

! Plaintiffs alsg citing toFederal Rule of Civil Procedure 56(c@guesextension of the trial an
other dates in the case schedule, including time for responding to pending motiongriarsjudgment.

S

R
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harty
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Fed. R. Civ. P. 56(d) (“If a nonmovant shows by affidavit or datilan that, for specified reasons, it canipot

present fats essential to justify its opposition [to summary judgment], the coayt (1) defer considerin
the motion or deny it; (2) allow time to obtain affidavits ocldeations or to take discovery; or (3) iss
any other appropriate order.Becauset is unrelated to and not properly entertained in relation to
motions for sanctionghe Court declines to address this request
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prevailson the motion Fed. R. Civ. P. 37(a)(f)). Exceptions to this rule apply {i) the movant
filed the motion before attempting in good faith to obtain the discovery without cown;a@i
the opposing party failure to complywas substantially justified; or (iii) other circumstances m
an award of expenses unjusd.

As reflected irboththe motions to compelnd the motiondor sanctionsand as discusse
in two hearings, plaintiffs repeatedgnd over a lengthy period of timfailed to comply with
discovery deadlinesThese failurefollowed multiple attempts to obtain discovery without co
action and necessitated thiknfy of motionsto compe] the involvement of th Court andthe
associdabn of additional counselWhile plaintiffs counseloffered explanations, they do notlful
account for thedelaysand omissionsn responding to defendants’ requests discovery
Moreover despite the fact the deadlines for completion of discovery and for filing dispo
motions have passedegeDkt. 133, and despite thassociatiorof additional counseplaintiffs

have yet to complete their production of documents or responses to interrogatmaguments

in opposition to the request for attorney’s fees are not persuasivaannot be reasonably sajd

either thatthe failure to comply with discovery was substantially justified or that ot
circumstances make an award of expenses unpsfendants MSW and Crouse dherefore
entitled to reasonable attorney’s fees under Ru(@)(5)(A).

In calculating the reasonableness atforneys fees, theCourt employsthe “lodestar”
method,calculating the number of hours reasonably expended on the litigation multiplied
reasonable hourly rate Mlensley v. Eckerhari61 U.S. 424, 43@L983) Camacho v. Bridgepor
Fin., Inc, 523F.3d 973, 978 (9th Cir. 2008). The Court looks to hourly rag®vailing in the
community for similar work performed by attorneys of comparable skill, expezi and

reputation” Ingram, 647 F.3dat 928 (quoted case omitted)The“relevant legal ammunity”is
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generally the forum in which the district court sitSates v. Deukmejiar®87 F.2d 1392, 140
(9th Cir. 1993). When determining the reasonableness of the hours expended, a court sk
consider hours that atexcessive, redundant, atherwise unnecessdrjy Hensley 461 U.Sat
434.

“A lthough in most cases, the lodestar figure is presumptively a reasorabledsl, the
district court may, if circumstances warrant, adjust the lodestar to adoowtiher factors wich
are not subsumed within it.”"Camachg 523 F.3d at 978 (quoted source omitted).Kéair v.
Screen Guild Extras, Incthe Ninth Circuit adopted the consideration of twelve factors bearir
reasonableness:

(1) the time and labor required, (2) the novelty and difficulty of the questions involved,

(3) the skill requisite to perform the legal service properly, (4) the prealudiother

employment by the attorney due to acceptance of the case, (5) the customary fee,

whether the fee is fixed or camgent, (7) time limitations imposed by the client or the
circumstances, (8) the amount involved and the results obtained, (9) the exgperienc
reputation, and ability of the attorneys, (10) the “undesirability” of the case, (11) the
nature and length of the professional relationship with the client, and (12) awards if
similar cases.
Kerr, 526 F.2d 67, 70 (9th Cir. 1975). Although sev&rlr factors may be relevant to determi
whether to adjust a fee award after the initial lodestar calculé&fifime Supreme Court has nots
. . . that theKerr factors are largely subsumed within the initial calculation of reasonable
expended at a reasonable hourly rate, rather than the subsequent determination ofordtitise
the fee upward or downwaird Chalmers v. Los Angeleg96 F.2d 12051212 (9h Cir. 1985)
(citing Hensley 461 U.S. at 434 n. 9See also Jordan v. Multnomah Cn8415 F.2d 1258, 126
n.11 (9th Cir. 1987) (district court need makdress everlerr factor). The “most criticdl factor

in determining the reasonableness of a fee aiarthe degree of success obtaifietiensley

461 U.S. at 436.
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1. MSW's fee request

MSW's request for $17,356.50 in attorney’s fees accounts for fees incurred $goarate
attorney, omits fes incurred by two partners and a paralegal, and discounts the associate’s §

standard rate by ten percent, to $315.00 per hour. (Dkts. 166 & 167.) agkshe complexity

of this matter, the reasonableness of the billing rate as compargioby&iing market rates, and

the nature and extent of discovery abuses giving rise to the filing of its motampel. MSW
submits invoiceshowing feesncurred and an affidavit analyzing the categories of billed ti
amounting to a total of 55.1 hoursattorney time (Dkt. 167.)

The Court finds both the total number of hours expended and the hourly rate reas
particularly with consideration of adjustments made to somefees ando discount a standar
rate Although theCourt has considered th&err factors, the parties do not argue for or aga
any adjustment based upon them, and the Court’s independent review does not sup
adjustment.Nor is a lengthy discussion of tKerr factors warranted in view of the ressblenesg
of the attorney’s fees requestetihe Courtaccordingly finddMISW entitled to the $17,356.50 i
attorney’s fees requested.

2. Crouse'’s fee request

Crouse attests to incurring approximately $10,325.50 in attorney’s fees, an g
accountingfor 56.3 hours of workby two attorneys, whanitially billed at ratesof $175.00and
$200.00 per hour, with rates increased to $180.00 and $205.00 per hour in early 2019. (O
111213.) Counsel for Crouse attests these rates are competitivekelyddiwer than ratesf
other regional law firms.Iq., 113.) Counsel provides a bill of costs outlining tasks performe
the fees sought and invoices itemizing fees for services billdd.f{ 1415 and Ex. 4.)

Crouse argues the amount of fees incurred is not necessarily comatength the time
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expendeand prejudice resulting from the egear delay in responses, the failure to comply W
discoveryrelated orders, and the fact discovery remains outstandinguseaversa pattern in
conduct datingprior to the current litigationFor examplean April 2017 Order Revoking Licensg
by Washington State’s Office of the Inance Commissioner (OIC) describée failure of
plaintiffs and counsel Jan Bruckén provide requested information and documentatior
otherwise respond and comply with OIC inquiries. (Dkt. 116, Ex. 4, pp1H 11420.) Crouse
requests the imposition of an additional $20,000.00 in sand¢taczount for these other facto

Again, the Court finds both the total number of hours expended and the houdy
reasonable If anything, the rates charged bgunsel forCrouseappear, as they suggest, low
thanprevailing rates in this forumin fact, while expending almost the same number of hours,
markedly higher rate charged by counselMi8W results in a fe award almost double that du
Crouseunder the lodestar method. Given this discrepancy, and considéngrgactors under
Kerr, the Court finds an upward adjustmentQbuse’sfee award warrantedThe Court, in
particular,finds Crousentitled to more than the lodestar figure gittem extensivéime and labor

requred to compel responses, thdficulties posed bybulk productios of documentsand

Crouse’alltimate butsignificantly delayeduccess in obtainirgjscovery to which it was entitled.

However,rather than the additional $20,000.00 in sanctions requested, the Court

reasonable fee award would be similar to that awakti@@/. The Court, as sucherein finds

Crouse entitled to an additional $7,000.00 in sanctions, for a total award of $17,325.50.
B. Request for Dismissal
Crouse also requests dismissélthis action UnderFederal Rule of Civil Procedur

37(b)(2YA)(v), the court maydismissan action or proceeding in whole or in part for failure
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obey a court order to provide or permit discovergee alsd-ed. R. Civ. P. 37(b)(2)(Q}I nstead
of or in addition to[dismissal or otheorders allowed under Rule 37(b)(2){A)he court must
order the disobedient party, the attorney advising that party, or both to paystheatela expense
including attorney’s fees, caused by the failure, unless the failure wasrsgiatigtgustified or
other circumstances make an award of expenses Upjufismissal under Rule 37(b)(2)(A
may stem froman ordergrantinga motion to compeklnotherwritten or oral ordeto provide or
permit discoverypr a scheduling ordeunder Rule 16 Dreith v. Nu Image, Inc648 F.3d 779
787 (9th Cir. 2011).

Dismissal is a harsh penaltynposed only inextreme circumstancebslalone v. United
States Postal Servic833F.2d 128, 130 (9th Cir. 1987). However, whereunsel or a party ha
acted willfully or in bad faith in failing to comply with rules of discovenywith court orderg
enforcing the rules or in flagrant disregard of those rules or drdeesCourt may exercise it

discretion to dismissG-K Properties v. Redevelopment Agency of San, kdSeF.2d 645, 641

4

(%)

(9th Cir. 1978).That discretion will beipheld unless falls “clearly outside the acceptable range

of sanctions.”Malong 833 F.2d at 130.
The Court considers five factors before dismissing for failure to obey a courttor

provide or permit discovery: “(1) the publginterest irexpeditious resolution of litigation; (2
the courts need to manage its docket; (3) the risk of prejudice to the other party; (4) the

policy favoring the disposition of cases on their merits; and (5) the aligylalh less drastic

2 Only nondispositive motions have been referred to the undersigned. (Dkt. 133thé4@durt
found the requested sdiom of dismissalvarranted it would have addressed the request in a Report
Recommendation. Finding an absence of supportCthet addresses the request as set foghein
Should Crousetake issue with thidginding, it may file objectiors pursuat to Rule 72 or a separate
dispositive motion
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sanctions” Dreith, 648 F.3d at 788 (quoted sources omitted). The Ninth Circuit has held
“may affirm a dismissal where at least four factors support dismissal, or whegestathree
factors strongly support dismissal.’Td. (quotingYourish v. Cal. Ampliér, 191 F.3d 983, 99(
(9th Cir. 1999)).

Crouse arguedismissal is warranted due to plaintiff's repeated|ful noncompliance
with discovery and Court orders, and that bothatigerfrom the hearinggn March 11, 201%nd
the February 14, 2019 amended case scheduling order may serve as a basisdns s&rcliisg
points torepeatednd still ongoing delays in discovery as impeding the expeditious resolut
this litigation and the Court’s ability to manage its docKeimaintains prejudice,ating it filed
for sanctions on the eve of the dispositive motion deadline, with discovery still incem@leuse
counters theublic policy favoring disposition on the menitgth the factplaintiffs either knew orn
should have known how to respond to discovery requests inquiring into the informatig
documents on which they base their claims. Finally, Crouse maintains lessiensanluding
exclusion of documents produced after tiiecoverydeadline and/or attorney’s fees, would
ineffective al not remedy the preglice that has already occurred.aijuesany continuation of
the trial date wouldewardplaintiffs and their dilatory tactics.

There is no questiothefailures to timely and fully comply with discovery requests h
interfered with the expeditious resolution of this matter and the Court’s abilityattage its
docket. [Bfendants haveeen prejudiced by delays impacttheir ability to prepare their expe
witnesses and dispositive motions, andtherwise defend against plaintiffs’ claim$he Court
finds theexplanatims from plaintiffs’ counsel for delayed and deficieesponsesvanting It is
furthertroubledby the fact discovery remains onggiand by theequest foryet more time to

complete discovery ard extend other case deadlines.
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The Court is not, however, persuaded dismissal is an appropriate santkisnjuncture
Counsel for faintiffs offered areasonable explanatidior somedelay in the completion o
discovery. Plaintiffs appear to have substantiatgmplied withoutstandingdiscovery request
andexplain aneed to supplement followingaiver oftheir objections. While théengthyand
ongoingdelaysraise seriougjuestionsas tocounsek ability to satisfy her obligations to hg
clients,there is little to showhelack of compliancéasbeen willful or in bad faith. Finally,yblic

policy favors a disposition on the merits and less draatictionsasfound above and belovaye

available.
The Court, in sum, finds insufficiesupportfor the existence of extreme circumstang
warranting dismissal Cf. Nat'l Hockey League v. Metrélockey Club, In¢.427 U.S. 639, 642

U7

18

es

(1976) (upholding dismissal where plaintiff had acted in “flagrant bad faith” and “callous

disregard” of the rules by failing to file timely responses to discoveguyests and eventualiyed

“grossly inadequatetfesponses Allen v. Exxon Corp. (In re Exxon Valdle02 F.3d 429, 432
33 (9th Cir. 1996) (The history of these proceedings reflects a virtually total refysappellants
over a period of more than two years to comply with discovery obligations and grdphalding
dismissal following repeated warnings that continued nondanmg® would result in dismissg
appellants had provided either no discovery or so little as to be tantamount to no discovéry
and it was undisputed the failure to respond to discovery and complyaxitérs to do so wa
knowing and deliberat§,, Moneymaker v. CoBen (In re EigeB1 F.3d 1447, 145%6 (9th Cir.

1994) (pholding dismissal involving a fowrear failure to prosecutthe absence of an adequa
excuse for the delay, and prejudice including the prevention of closing a bankruptcydprgg
and the loss of a witness); afdK Properties 577 F.2dat 646-49 (upholding dismissal upo

finding direct disobedience @ courtorder requiringoroduction of specific documentepeated

ORDER
PAGE- 12

at al

ite

e




1C

11

12

13

14

15

16

17

18

19

20

21

22

23

by the court on a number of occasions, and the provision of the documents only after the
a motion to dismiss for failure to comply with the court oyd@heundersignedhereforedeclines
to recommend dismissahderRule 37(b)(2)(A)

C. Other Sanctions

As an additional sanction, MSW requests@uairt exclude amadmissible all document
produced after the close of discovery on May 15, 20MSW notes thatRule 16 permits
modification of the Court’s scheduling order “only for good cause and with the judge’s con
Fed. R. Civ. P. 16(b)(4). Good cause under Rule 16(b) “primarily considers the diligencs
party seeking the amendmentJohnson v. Mammoth Recreations, Jr&Z5 F.2d 604, 609 (9t
Cir. 1992). If the party seeking modification “was not diligent, the inquiry should eéddMSW
asserts the existence of ample evidence plaintiffs were not diligent in cogwpiyinthe Court’s
discovery deadlines arglaintiffs’ failure to demonstrate good cause.

Pursuant to Rule 16(f)(1)(C), the Court “may issue any just orders, including
authorized by Rule 37(b)(2)(A)(#)vii), if a party or its attorney . . . fails to obey a scheduling
other pretrial order.” See &0 Fed. R. Civ. P. 16(f)(2) (providing for payment of expeng
including attorney’s fees, instead of or in addition to any other sanction for noncoraphiahg
Rule 16, unless the noncompliance was substantially justified or other cirooesstaake ar
award unjust) In addition to an order of dismissal under subpart (v), the Rule 37 @
incorporated by reference into Rule 16(f) include the Valhg:

(ii) prohibiting the disobedient party from supporting or opposing
designated claims or defenses, from introducing designated
matters in evidence;

(iii) striking pleadings in whole or in part;

(iv) staying further proceedings until the order is obeyed;
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(vi) rendering a default judgment against the disobedient party; or

(vii) treating ascontempt of court the failure to obey any order
except an order to submit to a physical or mental examination.

Rule 37(b)(2)(A)?
The Ninth Circuit has clarified why Rule 16 deadlines must be taken seriously:

[lln these days of heavy caseloads, trialrt® in both the federal

and state systems routinely set schedules and establish deadlines to
foster the efficient treatment and resolution of cases. Those efforts
will be successful only if the deadlines are taken seriously by the
parties, and the best wao encourage that is to enforce the
deadlines. Parties must understand that they will pay a price for
failure to comply strictly with scheduling and other orders, and that
failure to do so may properly support severe sanctions and
exclusions of evidence.

Wong v. Regents of the Univ. of C4dl10 F.3d 1052, 1060 (9th Cir. 2008)Vhile “[d]eadlines
must not be enforced mindlessly,” and good reason may exist for a lack of compdigruistyict
courts havewide latitudeto control discovery and their rulings enforcing compliance \

deadlinesvill be overturned onlyn the absence of a clear abuse of discret@ornwell v. Electra

3 Other provisions of Rule 37 providing for sanctions do not agRlyle 37(c) allowsor exclusion
of information or witnesses for failure to provide initial disclosubeder Rule 26(a)r supplementa
disclosures or responses under Rul@R@inless théailure was substantially justified or is harmlegsd.
R. Civ. P. 37¢)(1). Rule 37(d) provides fasanctions where a party “fails to serve its answers, object
or written respose” to interrogatories or requests for inspegtieed. R. Civ. P. 37(dput only applies
where a party does not serary answers, objections, or written resse,Fjelstad v. American Hond3
Motor Co, 762 F.2d 1334, 1339340 (9th Cir. 1985)In additon, if aCourt finds Rule 37 does not provig
an adequate remedy, additional means may be employed to sanction a party based origheh@ramnt
power to sanctionHaeger v. Goodyear Tire & Rubber C@93 F.3d 1122, 1132 (9th Cir. 20XRule 37
“is not the exclusive means for addressing the adequacy of a discovery responsegijetib]efore
awarding sanctions pursuant to its inherent power, ‘the court must makemassefinding that the
sanctioned party’'s behavior constituted or was tantattoubad faith.” Id. (quotingLeon v. IDX Sys
Corp.,, 464 F.3d 951, 961 (9th Cir. 2006) (some internal quotation marks omiti#sV does not here
offer anargument supporting a finding of bad faith.
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Central Credit Union 439 F.3d 1018, 1027 (9th Cir. 2006) (declining to lingdistrict courts
ability to cortrol its docket by enforcing a discovery termination date, even in the fagguested
supplemental discovery that might have revealed highly probative evidence,hghgairttiff’ s
prior discovery efforts were not diligeft(cited sources omitted).

In this case, plaintiffs continued to produce documents after the May 15dR@b9ery
deadlineestablished byhe Court’'s amended scheduling ordéMeitherthe health and family
issues ofplaintiffs’ primary counsel nor the need to respond to addiabnnterrogatories
sufficiently account fothefailure to comply withthis deadline The Court twice advised coung
at hearingof the need to complwith Court rules and deadlinesd the possibility of hars
sanctions, including up @ismissal, ifshefailed to do so. Despite these admonitions, and de
associating counsel and acquiring other assistance for review and redaeipears responsg
to discovery requests and/or updates to the discovery index remain inconhplieted, paintiffs
continue to seek&xtension of case deadlinesresponding to the motions for sanctions.

Plaintiffs have not been diligent and do m@monstrate good cause for their failure
comply with their discovery obligations, case deadlines, and other Court orders. Th&ndsy
reasonabl®SW'’s request for an order excluding as inadmissiplgdocuments produceafter

the May 15, 2019 discovery deadlifie.

4 It should be noted that neither patigcusesthespecificdocuments subject to the request for
order of inadmissibilityor whether theexclusion of those dcuments coultiave a dispositive effect onish
case. lieffectively casalispositive further inquiry would be necessary, including consitien of the five
factors outlined above in relation to the sanction of dismisSaégenerallyDreith, 648 F.3d at 788Y eti
by Molly, Ltd. v. Deckers Outdoor Coy259 F.3d 1101, 1107 (9th Cir. 200%Jendt v. Host International
Inc., 125 F.3d 806, 814 (9th Cir. 199Galentine v. Holland Am. LineWestours, In¢.333 F. Supp. 2d
991, 99394 (W.D. Wash. 2004). Such ampact appears unlikelgiven paintiffs’ contention“the
documents now being praded[] likely have little or neelevance to any parties’ claims.” (Dkt. 180 at
However,should this issue require further consideration, plaintiffs’ counselraiagit in objections to
this Order or ira separatenotion.
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CONCLUSION

MSW'’s Petition for Attorney’s Fees and Discovery Sanctions (Dkt. 165) is GRAN
and Crouse’s Motion for Sanctions (Dkt. 168) is GRANTED in part and DENIED in pEWV
is awarded the $17,356.50 in attorney’s fees requested and Crouse is awarded a total of $]
in fees Any documents produced by plaintiffs after the close of discovery on May 15sBall ¢

beinadmissible.

DATED this29th day of July, 2019.
Mary Alice Theiler
United States Magistrate Judge
ORDER

PAGE- 16

17,325.50

)




