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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON
AT TACOMA

CHARLENE A. SMITH,

e CASE NO.2:17CV-00873bWC
Plaintiff,
ORDERREVERSING AND

V. REMANDING DEFENDANT'S

DECISION TO DENY BENEFITS
NANCY A BERRYHILL, Deputy

Commissioner of Social Security for
Operations,

Defendant

Plaintiff Charlene A. SmitHiled this action, pursuant to 42 U.S.C. § 405(qg), for judici
review of Defendant’s deal of Plaintiff's applicatiorfor disability insurance benefits (“DIB”).
Pursuant to 28 U.S.C. § 636(c), Federal Rule of Civil Procedure 73 and Local Rule3VJR
the parties have consented to have this matter heard by the undersigned MaljidgaSee
Dkt. 5.

After considering the record, the Court concludes the Administrative Law Judge’)“A
erredby failing to follow instructions from thi€ourt and the Appeals Council directing her tg

conduct further proceedings consistent with a previous Order from the CadrthélALJ

al

ALJ
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followed the Court’s instructions by properly considering medical opinion evidesrodDir.
Andrew N. Willner, M.D. the ALJ may have found Plaintiff met a ListiagStep Three, and th
residual functional capacifyRFC”) mayhave included adtional limitations. The ALJ’s error
is therefore not harmless, and this matter is reversed and remanded pursuaehte $eat of
42 U.S.C. § 405(g) to the Acting Commissioner of Social Security (“Commissionefirther
proceedings consistent withis Order.

FACTUAL AND PROCEDURAL HISTORY

This case has a lengthy procedural background, with four ALJ hearings, three ALJ
decisions, and one previous decisiiom this Court. On June 4, 2009, Plaintiff filed an
application for DIB, alleging disabilityssof January 4, 2005eeDkt. 8, Administrative Record
(“AR”™) 600. The application was denied upon initial administrative review and on
reconsiderationSeeAR 600 On November 2, 2010, ALJ Laura Valente held the first hearin
this matter. AR61-91. ALJ Valente issued the first ALJ decision on November 18, 2010, fif
Plaintiff to be not disabled. AR 94-11Plaintiff appealedhe unfavorable decision to the
Appeals Council, which granted Plaintiff's request for review and remandedsindaek to th
ALJ. AR 113-16.

OnDecember 3, 2012, ALJ Scott R. Morris held the second administrative hearing
matter.AR 30-60. ALJ Morris issued an unfavorable decision on February 11, 2013, again
Plaintiff to be not disabledAR 8-29. The Appeals Council denied Plaintiff request for review
ALJ Morris’s decision on August 1, 2014. AR 1-5.

Plaintiff filed her first action in this Court d@ctober 3, 2014, seeking review of ALJ
Morris’s decisionSeeAR 684-85, 687-880n July 24, 2015, the Court issued an Order findiy

the ALJ erredegarding medical opinion evidence from Dr. Andrew N. Willner, N6BeAR
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689-703. Pursuant to the Court’s Order, the Appeals Couacdited ALJ Morris’'s February
2013 decision and remanded Plaintiff's claim to the ALJ “for further proceedingsteosvith
the order of the court.” AR 707-11.

ALJ Valente held the third hearing in this matter on March 29, 2016. AR 624A68%
hearing, ALJ Valente realized some of Plaintiff's medical records were missing from the
administrative recordSeeAR 628-31. Therefore, she postponed the hearing in order to get
medical recordsSeeAR 62831.0n November 17, 2016, ALJ Valente held thest ecent
hearing in this matte AR 619-23. On February 17, 2017, ALJ Valente issued the third
unfavorable decision, finding Plaintiff to be not disabled. AR 597-818.Valente’s February
2017 decision is thEommissioner’s final decision, which Plaintifbw appeals See20 C.F.R.
§ 404.981, § 416.1481.

In Plaintiff's Opening Brief, Plaintiff maintains the ALJ erregfailing to: (1) comply
with the Court’s Ordeby properly considering Dr. Willner’s opinions anthkea new RFC
assessment and Step Fiirelings; (2) provide clear and convincing reasons to discount Dr.
Willner's medical opinios; (3) properly consider Plaintiff’'s impairments under Listing 12.04
(4) properly assess Plaintiff's subjective symptom testimonytlathy witness opinions; and
(5) properly assess the RFC and subsequent Step Five finBewlpkt. 12, pp. 3-18. Plaintiff
argues that as a result of these errors, an award of benefits is appripraat&d 20.

Plaintiff must establish disability between her alleged onset-dadanuary 4, 2005 — an
her date last insuredDecember 31, 2006eeAR 603;Flaten v. Sec. of Health & Human

Servs,. 44 F.3d 1453, 1461 n.4 (9th Cir. 199&ifations omittedl

1 When stating “the ALJ” or “the ALJ’s decision” throughout this Ordike Court is referring taLJ

Valenteand her~ebruary 17, 201decision.
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STANDARD OF REVIEW

Pursuant to 42 U.S.C. § 405(g), this Court maysgte the Commissiorisrdenial of
social security benefits if the ALsJfindings are based on legal error or not supported by
substantial evidence in the record as a widdgliss v. Barnhart427 F.3d 1211, 1214 n.1 (9t}
Cir. 2005) ¢iting Tidwell v. Agel, 161 F.3d 599, 601 (9th Cir. 1999)).

DISCUSSION

l. Whether the ALJ failed to comply with the previous Order from this Court.

Plaintiff argues the ALJ erred by failing to follow the previous Ofdwan this Court.
Dkt. 12, p. 3. Specifically, Plaintiff eintains the ALJ erred becaus®e did not comply with th
Court’s Order that ordered her to re-evaluate Dr. Willner’s opinions, and the @ig&Hy
repeated” the RFC assessment and Step Five finding from ALJ Morris’s deldsion.

Both the “law of the ase doctrine and the rule of mandate apply in the social securi
context.”Stacy v. Colvin825 F.3d 563, 567 (9th Cir. 2016). Under the rule of manddie, “
mandate of a higher court is controlling as to matters within its com@@Esaue v. Ticonic
Nat’'l Bank,307 U.S. 161, 168 (1939%. lower courtis generally “bound to carry the mandate
the upper court into execution and [may] not consider the questions which the mandate |4
rest.”ld.

Similarly, under the law of the case doctrine, “[tlhe decision of an appelbairt on a
legal issue must be followed in all subsequent proceedings in the sameJcaisel "States v.
Cote 51 F.3d 178, 181 (9th Cir. 1995) (quotidgrrington v. County of Sonom&2 F.3d 901,
904 (9th Cir.1993) (internal quotations omitted))ereforea court is precluded from revisitin
isstes which have been decideeither explicitly or implicitly— in a previous decision of the

same court or a higher courtall v. City of Los Angele$97 F.3d 1059, 1067 (9th Cir. 2012).

1%

Ly
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id at
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The doctrine of the law of the case “is concerned primarily with effigieand should not be
applied when the evidence on remand is substantially different, when the contesllihgd
changed, owhen applying the doctrine would be unjuStacy 825 F.3d at 567.

Additionally, “as a general principle, the United States Supreme Courtduagized

that an administrative agency is bound on remand to apply the legal principles laid down py the

reviewing court.”Ischay v. Barnhart383 F.Supp.2d 1199, 1213-1214 (Cdal. 2005);see

Sullivan v. Hudso490 U.S. 877, 886 (198@Qitations omittedjdeviation from the courd’

remand order in the subsequent administrative proceedings is itselfrlegatebject to reversa
on further judicial review). Likewise, Social Security regulations provide:

When a Federal court remands a case to the Commissioner for further
consideration, the Appeals Council, acting on behalf of the Commissioner, may
make a dcision, or itmay remand the case to an administrative law judge with
instructions to take action and issue a decisiorreturn the case to the Appeals
Council with a recommended decision. If the case is remanded by the Appealg
Council, the procedures explained in [20 C.F.R.] 8 404.977 will be followed.

20 C.F.R. 8 404.983 (emphasis added). Under 20 C.F.R. § 404.977, when the Appeals Council

remands a case to the ALJ, the ALJ “shall take any action that is ordered lppesACouncil
and may take any action that is not inconsistent with the Appeals Council'sdemter’

Accordingly, on remand, the ALJ must follow the specific instructions of the reviewing court.
SeeStacy 825 F.3d at 567-69.

A. The Court’'s Previous Order

Dr. Willner provided medical care to Plaintifom 1980 through 2015eeAR 450, 628,
Dr. Willner provided three medical opinions containimgitations in Plaintiff’s ability to
conduct basic work activities: a Medical Source Statement dated October 6, 20tE0;datet
March 31, 2011; and a Medical Source Statement dated October 31S2@AR 450; 447-49;

582-84. In the February 2013 ALJ decision, ALJ Mocossideredr. Willner’s three opinions
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together and discounted eachtttdmbecause he found (1) Dr. Willner’s opinions were
inconsistent with the treatmenbtesfrom the releant time period; (2) Dr. Willner’s failure to
refer Plaintiff to a psychiatry specialist suggestedlid not believ®laintiff’'s symptoms were
severe; and (3) Dr. Willner believed Plaintiff's limitations became more severdime.See
AR 20-21.

In its previous Order, the Court fouradl three reasons were not clear and convincing

First, the Court found ALMorris erred in finding Dr. Willner's medical opinions inconsistent

with the treatment notes for the relevant time period. AR®R1The Court explained this
reasoning was erroneous because although Plaintiff must establishitglibabiveen her allege
onset date of January 4, 2005 and December 31, 2006, Dr. Willner dfferedginal
diagnoses, treated Plaintiff “before, during and after” the relevant penddiralicated the
limitations he opined covered the relevant time period.” AR 693-94 (diestg v. Chater 81
F.3d 821, 832 (9th Cir. 1996parrison v. Colvin 759 F.3d 995, 1017 (9th Cir. 2014)).
Accordingly, the Court concluded the ALJ “harmfully erred by finding that medigcdence
containing limitations, though made after [Plaintiff's] dest insured, was not relevant to the
evaluation of her condition during the period under review.” AR 693-94.

Second, the Court found AlMorris erred by rejecting Dr. Willner’'s opinions becauss

&N

he

never referred Plaintiff to a psychiatrist. AR 694. TWwiés error because there was no evidence

suggesting Dr. Willner did not believe Plaintiff’'s psychiatric symptomsewsevere, and his
failure to refer Plaintiff to a specialist magve said more about his “beliefs about himself th
about his patient.” AR 694. The Court also reasoned “the Ninth Circuit has recognized tha

opinions from treating physicians regarding both physical and mental limitatignsamstitute

an
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“competent psychiatric evidence.” AR 694 (citihgster 81 F.3d at 833; 20 C.F.R. §
404.1527(c); Social Security Regulation (“SSR”)-08p).

Third, the parties agreed Dr. Willner’s belief tiRdaintiff’'s condition worsened over
time was not a valid reason fat.J Morris to discount Dr. Willner’s opinion. AR 694.
Therefore, ALJ Morris failedo provide any clear and convincing reason, based on substan
evidence, to reject Dr. Willner’s opinions.

Due toALJ Morris’s errors regarding Dr. Willner’s opinions, the Court ordered the A
on remand to “reevaluate Dr. Willner’s opinions and, as necessary, [PlairRiIfG] and steps
three through five of the five-step evaluation process.” AR 702.

B. The ALJ’s CurrenDecision

On remand, the ALdonsideredr. Willner's March 2011 opinion on its own and
accorded it “little weight SeeAR 606-08.The ALJ reasoned this opinion “is so far outside th
time period at issue” that it was irrelevant “to the assessment in this A&608.However,the
Court ejected this type of reasoningits previous Order and fourfl.J Morris harmfully erred
when he found “medical evidence containing limitatidhepugh made after [Plaintiff's] date
last insured was not relevant to the evaluation of her condition during the period under re
AR 693-94 (emphasis added). Therefore, the ALJ erred, as she violated instructiotisefr
Court and Appeals Council which ordered her to conduct further proceedings consisteme
Court’s Order? See Truijillo v. Astrue2011 WL 5870080, at *6-7 (C.D. Cal. Nov. 22, 2011)

(remand required when the ALJ committed legal error by failing to foll@rémand order of

2 Defendant argues the ALJ complied with the Court’s Order because theddaged in a new
discussion of Dr. Willner’'s opinions” on remand. Dkt. 13, p. 3. Howeveplgitrecage the ALJ used new
languagedoes not necessarily mean she provided new reasoning, as “the regdemuwst be read holistically.”
Stacy 825 F.3d at 568. Thus, while the ALJ may not have used identical langnageand, she erred because

tial

LJ

”

ew.

vith t

he

Court explained this type of reasoniwgserroneous. AR 6994.
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the district court and Appeals Counclgchay 383 F.Supp.2d at 1217 (ALJ erred when he f3
to follow the Appeals Council’'s remand, which directed the ALJ to conduct fyrtbeeedings
consistent with the order of the court).

Furthermore, even if the ALJ had not failed to follow the Court’s Ordé¢h@iMarch
2011 opinion, this reason woustill be legally insufficient, as the Ninth Circuit has held
“medical evaluations made after the expiration of a claimant’s insured stattedearant to an
evaluation of the preexpiration conditiohéster 81 F.3d at 832 (internal quotation marks ar
citation omittedl. This reasoning is particularly relevant hereDasWillner explained Plaintiff’s
“bipolar cycles” and “repeated episodes of psychotic decompensation” have beenhfevitten
past fifteen yearsncludingthe time period at issue in this caSeeAR 450.Thereforg the ALJ
erred on remand in her treatment of Dr. Willner's March 2011 medical opinion.

Additionally, the ALJ providedive reasons tgive only “partial weight” tdDr. Willner’s
2010 and 2012 medical opiniorgeeAR 606-08. These reasons contained new reasoning t
discount Dr. Willner's 2010 and 2012 medical opiniddempareAR 606-08(current ALJ
decision)with AR 20-21 (previous ALJ decision). The ALJ also briefly mentioned that Dr.
Willner “addressed limitations for a time period not at issue in this matter.” AR 60&\¢0,
for the reasons discussed below in Section Il of this Order, any error regdmdingason was
harmless. Therefore, &htiff failed to show the ALJ violated the Court’s Order on these
opinions.SeeDkt. 12, 14;Ludwig v. Astruge681 F.3d 1047, 1054 (9th Cir. 2012) (“The burd
is on the party claiming error to demonstrate not only the error, but also thatctedfher]
‘substantial rights.”) Allenv. Heckley 749 F.2d 577, 579 (9th Cir. 1984) (citation omitt€t)
the evidence admits of more than one rational interpretation,” the Commissiomgisrdenust

be upheld).

liled

d

en
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Plaintiff also arguethe ALJ erred becaushe provided an identical RFC assessmen|
Step Five findings on remand. Dkt. 12, p. 3. Yet the Court’s Order gave the ALJ discreger
evaluate these aspects of the decision “as necessary” on remand. AR 702. Asesiich did
not fail to follow the Court’s Order on this ground.

C. Harmless Error

Harmlesserror principles apply in the Social Security cont®lina v. Astrue674 F.3d
1104, 1115 (9th Cir. 2012). An error is harmles$y if it is not prejudicial to the claimant or
“‘inconsequentialto the ALJ’s “ultimate nondisability determinatiorStout v. Comm’r of Soc.
Sec Admin, 454 F.3d 1050, 1055 (9th Cir. 2006gealso Moling 674 F.3d at 1115. The
determination as to whether an error is harmless requires asjgasiic application of
judgment” by the reviewing court, based on an examination of the record made “webatd
to errors’ that do not affect the parties’ ‘substantial rightddlina, 674 F.3d at 1118-1119
(quotingShinseki v. Sanders§56 U.S. 396, 407 (2009) (quoting 28 U.S.C. § 2111)).

In this casethe ALJused reasoning the Court found erroneous in its previous Orde
discount Dr. Willner's March 2011 opinion. Further, as explained above, this reason woul
be clear and convincing even if the Court had not previously found this reasoning erfoneq
Therefore, the ALJ erred. Had the ALJ properly considered Dr. Willnertstiv2011 opinion,
the RFC and hypothetical questions posed to the vocational expert (“VE”) may Hadednhc

additional limitationsFor instance, Dr. Willneopined Plaintiff had marked difficulties in

and

ntor

to

H not

us.

maintaining social functioning and in concentration, focus, and judgment. AR 450. Dr.rWiline

also stated Plaintiff suffered from auditory hallucinations on a monthly basipmsodies of

psychotic decompensation lasting up to five days. AR 450. Neither the RFC nor the hgab

3 Plaintiff and Defendant agree the “clear and convincing” standard applies\dillder's medical
opinions. Dkt. 12, p. 7; Dkt. 13, p. 4.

heti
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guestions posted to the VE contaitiedtationsreflecting theseestrictions SeeAR 58, 605.

Because the ultimate disability determination may have chandesl AfltJ properly considered

the opined limitations from the March 2011 opinion, the ALJ’s error is not harmless an@sequir

reversalOn remand, the ALJ is directed to provide new reasons to discount Dr. Willner's Marc

2011 opinion.

Plaintiff also arguethe ALJ erred by failing téind that during the relevant time periog
Plaintiff met Listing 12.04.Dkt. 12, pp. 16-17. Dr. Willner's March 2011 opinion contains
limitations relevant to Listing 12.0daragraph Bsuch asnarked difficulties maintaining sl

functioning, and marked difficulties in concentration, focus, and judgrB8esfR 450; 20

C.F.R. Part 404, Subpart P, Appendix 1, § 12.04 (effective Jan. 17, 2017 to Mar. 26, 2017).

Moreover, Dr. Willner describes how Plaintiff has had psychiatnepggms for fifteen years
despite treatment, which is relevant to Listing 12.04 paragrafle€’R 450; 20 C.F.R. Part
404, Subpart P, Appendix 1, 8 12.04erefore, the ALJ shall reassess on remand whether
Plaintiff's mental disorder meets Listing 12.04

Il. Whether the ALJ properly considered Dr. Willner's 2010 and 2012 medical
opinions.

In addition, Plaintiff argues the ALJ failed to provide clear and convincingmeds
discount Dr. Willner’'s 2010 and 2012 medical opinions. Dkt. 12, pp. 4-10.

The ALJ must provide “clear and convincing” reasons for rejecting the uncotgcdic
opinion of either a treating or examining physiciaester 81 F.3d at 83(citing Pitzer v.
Sullivan 908 F.2d 502, 506 (9th Cir. 199@&mbrey v. Bower849 F.2d 418, 422 (9th Cir.

1988)). When a treating or examining physician’s opinion is contradicted, the opinion can

4The mental health listings were amended effective January 17,2420 C.F.R. Part 404, Subpart P,
Appendix 1(effective Jan. 17, 2017 to Mar. 26, 2017). Because the ALJ’s decifleats she applied this versior|\

of the regulations, the Cowrsesthis version in its analysi€ompare id. withtAR 604.

ORDER REVERSING ANCREMANDING
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rejected “for specific and legitimate reasons that are supported by sudistaitkence in the
record.”Lester 81 F.3d at 8331 (citingAndrews v. Shalaléb3 F.3d 1035, 1043 (9th Cir.
1995);Murray v. Heckley 722 F.2d 499, 502 (9th Cir. 1983)). The ALJ can accomplish this
“setting out a detailed and thorough summary of the facts and conflictingatkvidence,

stating phel] interpretation thieeof, and making findingsReddickv. Chater 157 F.3d 715, 725

(9th Cir. 1998)citing Magallanes v. Bower881 F.2d 747, 751 (9th Cir. 1989)).this case, the

parties agree Dr. Willner’'s medical opinion is uncontradicted and must be discoutiitetear
and convincing reasons. Dkt. 12, p. 7; Dkt. 13, p. 4.

The ALJ providedmultiple reasons to discount Diillner’s 2010 and 2012 medical
opinions.SeeAR 60608. Inpart, the ALJ discounted these opinions because they “conflict
each other.” AR607-08.An ALJ may onsider‘internal inconsistencies” between a doctor’s
reports in discounting that doctor’s opini@ee Morgan v. Comm’r of Soc. Sec. Adnié9
F.3d 595, 603 (9th Cir. 1999Qjitations omitted).

Here, the ALJ explained thatthough both obr. Willner’'s opinions assessed limitatio
for the time periodt issuethe doctor’'s 2012 medical opinion “assessetdeasedimitations.”
AR 608. For example, in his 2010 opinion, Dr. Willner opined Plaintiff had slight limitation
herability to make judgments on simple work-related decisions. AR 447. But in the 2012
opinion, Dr. Willner opined Plaintiff had marked limitations in this area. AR 582. Laevim
the 2010 opinion, Dr. Willner wrote Plaintiff had moderate difficulties intergatiith the publig
andin responding appropriately to changes in a routine work setting. AR 448. However, D

Willner wrote Plaintiff was markedly limited in these areas in his 2012 opinion. ARIb&8,

Dr. Willner assessed increased limitatiomsix areas of work activitieSeeAR 447-48, 582-83.

by

174

with

-

ORDER REVERSING ANCREMANDING
DEFENDANT’S DECISIONTO DENY BENEFITS
-11



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

Thus, for the time period at issue — from January 4, 2005 to December 31,2006 —
Willner opinedPlaintiff hadvaryinglevels of limitations for the same waorklated activities.
CompareAR 447-48 (2010 opinionyith AR 582-83 (2012 opinion)et as the ALJ accurately

noted, Dr.Willner “failed to reconcile the overlap in these two time periods.” AR B0& was

a clear and convincing reason, supported by substantial evidence in the record, to discount D

Willner’'s 2010 and 2012 medical opiniorgee Morganl69 F.3d at 603 (“internal
inconsistencies” between a physiciagfsnions“constitute relevant evidence” that an ALJ mzg
use to discount the physician’s opinions).

Further,while the ALJ provided other reasons to discount these medical opinions, t
Court declines to consider whethllbeseremaining reasonsontained error, as any error woulg
be harmles$.SeeAR 607-08;PresleyCarrillo v. Berryhill, 692 Fed.Appx. 941, 944-45 (9ttrC
2017) (citingCarmickle v. Comm’r of Soc. Sec. Admb83 F.3d 1155, 1162 (9th Cir. 2008))
(noting that although an ALJ erred with regard to one reason he gave to discounta medi
opinion, “this error was harmless because the reason gave a reagoriexiiby the record” to
discount the opinion). Accordingly, the ALJ need not provide a new assessrientflner’'s
2010 and 2012 medical opinions on remand.

I1. Whether the ALJ properly considered Plaintiff's subjective symptom
testimony and the lay witness testimony.

Plaintiff also asserts the ALJ erredhartreatment of Plaintiff’'s subjective symptom

testimony and the lay witness testimony. Dkt. 12, pp. 10-16. Defendant, on the other han

5 The Court notes the ALJ discounted Dr. Willner's 2010 2812 opinions in part for assessing
limitations outside the time period at issGeeAR 608. As noted above, the Court’s previous Order found this
reasoning legally insufficient to discount Dr. Willner's medical opisi@eeSection | supra However, ¢ the
extent the ALJ violated the Court’s Order by providing this reaseethor was harmless because of the prope
reason the ALJ provided to discount the 2010 and 2012 opif@ansnickle 533 F.3d at 1162resleyCarrillo,

Ry

692 Fed.Appx at 9445 (citation omitted).
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argues the Court should apply the law of theeadoctrine andecline to decidéhese issuesis
the Court previouslaffirmed ALJ Morris’sfindings on these issues. Dkt. 13, pp. 11-13.

In general, as explained above, the law of the case doctrine “prohibits a court from
considering an issue that relseady been decided by that court or a higher court in the san
case."Stacy 825 F.3d at 567 (citation omittedjere,the Court previouslaffirmedALJ
Morris’s decision to discount Plaintiff'subjective symptortestimony, finding he provided
sufficiert reasons for doing s&eeAR 695-98. On remand, the ALJ again discounted Plaint
testimony AR 606. However, while the AlJriefly wrote Plaintiff's testimony wa#$ot entirely
consistent'with the evidence in the recqrthe ALJ failed to actuallgxplain how the testimony
was inconsistent with the reco®leeAR 606. The ALJ also did not statdethershe was
relying on the credibility determination from the previous ALJ decisg&seAR 606.

Similarly, this Court previously affirmed the ALJ’s decision to discount the lay witn4
statements from Plaintiff’'s daughter and husband. AR 698-700. Nevertheless, on remand
ALJ provided entirely new reasons to discount the lay witness testilGonypareAR 21-22
(previously ALJ decisionyvith AR 609 (current ALJ decisionPnce againALJ failed tostate
whether she was relying on the lay witness analysis from the previous AikibdeSeeAR
609.

Thus,the pertinent inquiry is whether the laftbe case doctrine prohibits the Court
from deciding an issue the Court previously upheltenthe ALJfailed to use or referentbe
same reasoning on remand. Neither Plaintiff nor Defendaramytease law directlyn point
addressing this issuBeeDkt. 12, 13, 14Case law from this districuggests that when an AL
gives new or different reasons to discount evidamceemand, the law of the case doctrine d

not necessarily prohibit the Court from deciding the issue agaimes v. Colvin2016 WL

e

ff's

}SS

DES
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6943775, at *2 (W.D. Wash. Nov. 28, 2018gclining to apply the law of the case doctrine
where “the particular rationale” the ALJ used to discount opinions “could not have bhesed
by this Court previously, as they were not part of the previous written degiditaydo v.
Colvin, 2014 WL 2478120, at *3 (W.D. Wash. June 3, 2014) (law of the case doctrine did
apply in part because the ALJ “treat[ed] this evidence differently” in theruAlLJ decision
thanin the previous ALJ decisionBartell v. Astrue2012 WL 6878911, at *5 (W.D. Wash.
Dec. 21, 2012) (law of the case doctrine did not apply becauskil§whe Court agrees that th
Plaintiff is barred from relitigating the first credibility determination that wésnaéd in the
remand order, the issue now complained of was notadéd in the fitsdecision or the remang
order”).

In any event, remanith this case is inevitable due to the ALJ’s harmful error regardif
Dr. Willner's March 2011 opinionSeeSection |,supra Accordingly, the Court declines to
consider whether th&LJ erred regarding Plaintiff's subjective symptom testimony or the la
witness testimonyHowever, because reconsideration of Dr. Willner's March 2011 opinion
change the ALJ’s treatment of this testimony, the Court directs the Alrénmandio expresst
assess Plaintiff's testimony and the lay witness testimbtiye ALJ intends to rely on the
reasons this Court previously uphe@ldassessing Plaintiff's testimony and the lay witness
testimony the ALJ must state her intention for doingrsder decsion on remand.

V. Whether the ALJ properly assessed the RFC and Step Five findings.

Plaintiff argues th&LJ's RFC assessment and subsequent Step Five findings were
supported by substantial evidence in the record. Dkt. 12, pp. 17-18.

The ALJ committed harmful errday failing to properly consider Dr. Willner's March

2011 opinionSeeSection ] supra Accordingly,the ALJis directed taeassess the RFC as
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necessargn remandSeeSSR 968p, 1996 WL 374184 (1996) (an RFC “must always consi
and address medical source opinion¥glentine v. Comm’r of Soc. Sec. Adm&v4 F.3d 685,
690 (9th Cir. 2009) (“an RFC that fails to take into account a claimant’s limitaons
defective’). As the ALJ must reassess Plaintiffs RFC on remtreALJ is further directetb
re-evaluate the findings at Step Fiae necessary to determine whether there are jobs existi
significant numbers in the national economy Plaintiff can perform in light of i@ See
Watson v. Astrue2010 WL 4269545, at *5 (C.D. Cal. Oct. 22, 2010) (finding the RFC and
hypothetical questions posed to the vocational expert defective when the ALJ did noypro
consider two doctors’ findings).

V. Whether an award of benefits is warranted.

Lastly, Plaintiff requests the Court remand her claimafbenefits awardkt. 12, p. 19.

The Court may remand a case “either for additional evidence and findingsnartb a
benefits.”"Smolen v. ChateB0 F.3d 1273, 129®th Ar. 1996). Generally, when the Court
reverses an ALJ’s decision, “the proper course, except in rare circumstancesmand to the
agency for additional investigation or explanatidde€hecke v. Barnhgr879 F.3d 587, 595 (9t
Cir. 2004) (citations oitted). However, the Ninth Circuit created a “test for determining wh
evidence should be credited and an immediate award of benefits dirétaechdn v. Apfel211
F.3d 1172, 1178 (9th Cir. 2000). Specifically, benefits should be awarded where:

(1) the ALJ has failed to provide legally sufficient reasons for rejecting [the

claimant’s] evidence, (2) there are no outstanding issues that must be resolveq

before a determination of disability can be made, and (3) it is clear frem t

record that the ALJ woultbe required to find the claimant disabled were such

evidence credited.

Smolen80 F.3d at 1292.
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In this case, the Court has determined the ALJ committed harmful erradirepBr.
Willner’s March 2011 medical opinion. Because outstanding issues reegarding the medici
evidence, Plaintiffs RFC, and her ability to perform other jobs existing infsigni numbers ir
the national economy, remand for further consideration of this matter is appropriate

CONCLUSION

=

Based on the foregoing reasons, the Court hereby finds the ALJ improperly concluded

Plaintiff was not disabled. Accordingly, Defendant’s decision to deny bersfigarsedand
this matter isemandedor further administrative proceedings in accordance with the finding
contained herein.

Datedthis 5th dayof April, 2018.

o (i

David W. Christel
United States Magistrate Judge
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