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UNITED STATES DISTRICT COURT
WESTERNDISTRICT OFWASHINGTON

AT TACOMA
ANGELA D. HURN,
CaseNo. 3:17ev-00884TLF
Plaintiff,
V. ORDER AFFIRMING
DEFENDANT’S DECISIONTO
NANCY A. BERRYHILL, Deputy DENY BENEFITS
Commissioner of Social Security
Operations
Defendant.

Angela D. Hurrhas brought this matter for judicial reviewd#fendant’s denial of her

applicatiors for disability insurance and supplemental security inc(@%) benefits. The parties

have consented to have this matter heard by the undersigned Magistrate Judge..Z3 U.S.C
636(c), Federal Rule of Civil Procedure 73; Local Rule MJR 13. For the reasoodlseefow,
the undersignedffirms defendant’s decien to deny benefits.

FACTUAL AND PROCEDURAL HISTORY

On Septembef 2, 2012 plaintiff filed anapplication for disability insurance benefits.
Dkt. 8, Administrative Record (AR) 16. She filed an application for SSI beneigsveek later.
Id. Shealleged inboth applications that shetame disabled beginnifecember 31, 200%d.
These applications were denied by the Social Security Administration on Beby2813, and
reconsideratiomvas deniecn May 23, 2013. AR 16, 133. hearing was held before an
administrative law judgée‘ALJ"), at which plaintiff gpeared and testifieds did a vocational
expert.AR 16.
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The ALJ found in a decision alanuary 8, 2016 thatMs. Hurn could perform some
jobs existing in significant numbers in the national economy andftiverthashe was not
disabled. AR 36. Ms. Huimrequest for review was deniegl the Appeals Council on April 5,
2017, making the ALJ’s decision the final decision of the Commissioner. AR 1. Ms. Hurn
appealedo this Court on July 12, 201Dkt. 4; 20 C.F.R. 88 404.981, 416.1481.

The ALJ resolved stegpone and two of the fivetep analysign Ms. Hurris favor. AR 23.
The ALJ found thaMs. Hurnhad not engaged in substantial gainful activity since the allege]
onset of her disability and that she had the follg/saverempairmentsspine disorder,
dysfunction of major joints, obesity, affective disorders, anxiety disordedssubstance
addiction disorders. AR 1@t step thregthe ALJ found that Ms. Hurn does not have an
impairment or combination of impairmisrthat meets or medically equals the severity ofaine
the listed impairments. AR 20

In assessing the plaintiffiesidual functional capacitiREC), the ALJ found that she hal
the residual functional capacity

to perform light work asdefined in 20 CFR 404.1567(b) and 419.967(b)
except stand and/or walk for atotal of four hoursin an eight hour workday;
sit for atotal of eight hoursin an eight hour workday; occasionally climb
ramps and scaffolds, but never ropes, ladders, or scaffolds;* occasionally
balance, stoop, kneel, crouch, and crawl; avoid concentrated exposureto
vibration and hazards such as danger ous machinery, unprotected heights,
etc. Additionally, capable of unskilled, smple, repetitive, and routine tasks
with customary breaks and lunch; low stress environment defined as only
occasional decision-making needed; no morethan frequent changesin the
work environment; frequent contact with co-workersfor work tasks, but the
majority of work tasks should not require collaborative efforts and the

aver age occurrence should be 30 minutesor less; occasional contact with the
general public, with the average occurrenceinvolving 15 minutesor less, but
incidental contact isnot precluded; and off task up to 5% of the eight hour
wor kday.

I Ms. Hurn does not challenglee RFC’s apparent setbntradiction regarding her ability to climb scaffolds.
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AR 21 (emphasis in original). Using this assessment of the plaintiff's RF@Lthéoundat st
five thatMs. Hurnwas not disabledhe ALJ determinethere were a number of jobs that exis
in significant numbers in the national economy that Ms. Hurn could perform.

Ms. Hurnseeks reversal of th&lJ’s decision and remand for further proceedings
including a new hearinghealleges thathe ALJ erred:

(2) in failing to fully and fairlydevelop the record;

(2) in evaluating the medical evidence;

3) in discounting Ms. Hurs credibility;

4) in discounting the testimony of three lay witnesses;

(5) in assessing MdHurn's residual functional capacity; and

(6) in finding Ms. Hurn could perform other jobs existing in significant
numbers in the national economy.

For the reasons set forth below, the Court finds that the ALJ’s decision should be

affirmed
DISCUSSION

The Court will upholdan ALJ’sdecision unless: (1) the decision is based on legal err
or (2) the decision is not supported by substantial evid&eeels v. Berryhill374 F.3d 648,
654 (9th Cir. 2017)Substantial evidence is “such relevant evidence as a reasonable mind
accepftas adequate to support a conclusiomrévizo v. Berryhill871 F.3d 664, 674 (9(ir.
2017) (quotingdesrosiers v. Sec'y of HealdhHuman Servs.846 F.2d 573, 576 (9ir.
1988)). This requires “more than a mere scintilla,” though “less than a prepondéraf the
evidenceld. (quotingDesrosiers 846 F.2d at 576).

The Court must consider the administrative record as a wBakheison v. Colvin,759

F.3d 995, 1009 (9th Cir. 2014). The Court is required to weigh both the evidence that supjf
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and evidence that does not support, the ALJ’s conclulslomhe Court may not affirm the
decision of the ALJ for a reason upon which the ALJ did not felyOnly the reaons identified
by the ALJ are considered in the scope of the Court’s reveew.

“If the evidence admits of more than one rational interpretation,” that decisidrbenus
upheld.Allen v. Heckler749 F.2d 577, 579 (9th Cir. 1984). That is, “[w]here theednflicting
evidence sufficient to support either outcome,” the Court “must affirm theideactually
made.”Allen, 749 F.2d at 579 (quotirfghinehart v. Finch438 F.2d 920, 921 (9th Cir. 1971)).

A. The ALJ’s Duty to Develop the Record

First,Ms. Hurn asserts that the ALJ failed to fully and fairly develop the record.

Disability hearings are neadversarialDeLorme v. Sullivar©924 F.3d 841, 849 (9th Cir
1991). An ALJ has “an independent duty to fully and fairly develop the recboddpetyan v.
Halter, 242 F.3d 1144, 1150 (9th Cir 2001) (internal quotation marks omitted). This is
particularly important when the claimant has mental impairments, even when thentligima
represented by counsé&leLorme 924 F.3d at 849. A person with mental impairtsenay have
extreme difficulty protectinghe person’®wn interests, recalling treatment history, and
complying with procedural ruletd. Where evidence is ambiguous or the ALJ finds the reco

inadequate, the ALJ must “‘conduct an appropriate inquifgl.”{quotingSmolen v. ChateB0
F.3d 1273, 1288 (9th Cir. 1996)). The ALJ can do this “in several ways, including: subpoe
the clainant's physicians, submitting questions to the claimant's physicians, contimeliing
hearing, or keeping the record open after the hearing to allow supplementationegcbtide’id.
(emphasis added).

Ms. Hurn asserts that “ther@ppeared to be over fiveihdred pages of missing medical
records from Providence Medical Centddkt. 13, p. 3. She bases this assertion on the page
counts on invoices her attornestated theyeceived from that hospital during administrative
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proceedingsSeeAR 71-74, 510-11, 513, 515, 518. She does not point to evidence that thes
records exist ospeculate about what thenight contain She does not contend tlzaty evidence
in the record is ambiguouSeeDkt. 13, p. 6-8Nor does she assert that #astingrecordis
inadequateThus, the ALJ’s duty to conduct an inquiry was not triggetee Mayes v.
Massanarj 276 F.3d 453, 459—-60 (9th Cir. 2001) (citihgnapetyan242 F.3d at 1150).
Accordingly, he ALJ did not err with respect tally and fairly develomg the record.

B. The ALJ's Evaluation of the Medical Opinion Evidence

Ms. Hurnasserts that the ALJ failed to provide specific and legitimate reasons in
discrediting the opinions of sevetatatingand examiningphysiciansand psychologists.
Specifically,Ms. Hurnclaimsthat theALJ did not give sufficient weight to the opinions of
Timothy R. Johnson, M.D., Margaret L. Cunningham, Ph.D., Jason Prinster, Ph.D., Aaron
Burdge, Ph.D., Benjamin Aleshire, Ph.D., or to observations and diagnoses by Kent T. Ta
and JamePRatrick Robinson, M.D.

TheALJ is responsible for determining credibility and resolving ambiguities and
conflicts in the medical evidend@eddick v. Chaterl57 F.3d 715, 722 (9th Cir. 1998). Wherg
the evidence is inconclusive, “questions of credibility and resolution of conflefsiactions
solely of the [ALJ].”Sample v. Schweike$894 F.2d 639, 642 (9th Cir. 1982). In such situatiof
“the ALJ’s conclusion must be upheldforgan v. Comm’r of the Soc. Sec. Admii69 F.3d
595, 601 (9th Cir. 1999Ppetermining whether inconsistencies in the evidence “are material
are in fact inconsistencies at all) and whether certain factors are relevacbimntisnedical
opinions “falls within this responsibility.ld. at 603.

In resolving questions of credibility and conflicts in the evidence, an ALdeniys
“must be supported by specific, cogent reasdrReddick 157 F.3d at 722. The ALJ can do thi
“by setting out a detailed and thorough summary of the facts and confliaghrgakevidence,

ORDER AFFIRMING DEFENDANT’'S DECISION TO
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statinghis interpretation thereof, and making findingsl.’at 725 The ALJ also may draw
inferences “logically flowing from the evidenc&Sample 694 F.2d at 642. Further, the Court
may draw “specific and legitimate inferences from the ALJ’s opinibtagjallares v. Bowen
881 F.2d 747, 755 (9th Cir. 1989).

The ALJ must provide “clear and convincing” reasons for rejecting the uncotécadic
opinion of either a treating or examining physici@revizo v. Berryhill871 F.3d 664, 675 (9th
Cir. 2017) (quotindRyanv. Comm’r of Soc. Se&28 F.3d 1194, 1198 (9th Cir. 2008)). Even
when a treating or examining physician’s opinisicontradicted, an ALJ may only reject that
opinion “by providingspecific and legitimate reasons that are supported by substantial
evidence."ld.

However, the ALJ “need not discusl evidence presented” to him or heimcent on
Behalf of Vincent v. Heckle739 F.2d 1393, 1394-95 (9th Cir. 1984) (citation omitted)
(emphasis in original). The ALJ must only explain why “significant probatnegeace has been
rejected.”ld. Essentially, “an ALJ errs when he rejects a medical opinion or assigns it little
weight while doing nothing more than ignoring it, asserting without an expbarthit another
medical opinion is more persuasive, oticizing it with boiler plate language that fails to offer
substantive basis for his conclusio@arrison v. Colvin 759 F.3d 995, 1012-1013 (Sthr.
2014).

In general, more weight is given to a treating physician’s opinion than to the opiniof
those who do not treat the claimaBée Lester v. Chate81 F.3d 821, 830 (9th Cir. 199%)n
the other hand, an ALJ need not accept the opinion of a treating physician if that opinief) i
conclusory, and inadequately supportedri®dicalfindings or by the record as a whoBatson

v. Comm'r of Soc. Sec. AdmiB59 F.3d 1190, 1195 (9th Cir. 2004). An examining physician
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opinion is “entitled to greater weigthan the opinion of a nonexamining physicidrester 81
F.3d at 830. A nomxamining physician’s opinion may constitute substantial evidence if “it i
consistent with other independent evidence in the rectatdat 830-31.

1. Treating Physiciadimothy R. Johnson, M.D.

Ms. Hurn contends that the ALJ failed to give proper weight to the opinibn. of
Johnson, her treating physician beginning in February 2008. AR 537.

Dr. Johnsorcompleteckither two or threéorms offering hisopinion on Ms. Hurls
ability to work. Hewrote in January 2011 thals. Hurnsuffers from “depression/anxiety with
agoraphobia,” post-traumatic stress disorder (PTSD), and “chronic paniiiatgia.” AR 524.
He wrotethat these diagnoses are supporteddtipital diagnosis. Id.

He marked that these conditehmit Ms. Hurris ability to work;asked to describe the
specific limitations hewrote “Diffuse body pain/fatigue fd. He did not mark the number of
hours per week, from 0 to 40, that Ms. Hurn could wiitkHe markel thatthe conditions
would also limitMs. Hurn’s ability to prepare for and look for work; asked to describe this, |
wrote “She has significant mental health issuls.He did not mark how many hours per wee
thatMs. Hurncouldperform such activitiedd. He marked thals. Hurnhad limitations in
lifting and carrying and that she could perform sedentary workie marked thawls. Hurrs
conditions impact her ability to access servicesexpdained, “She has trouble ¢kang time
[and] transportation is a problem. Childcare problems as well.” AR 525. He circleathst to
indicate how long Ms. Hurn’s conditions would limit her, but he did not write in a number o
months.Id. He indicatedhat he did not make a specific treatment plarMer Hurn other than
prescribingmedicationsld.

In October 2011, Dr. Johnsewote thatMs. Hurnsuffers from
“Depression/anxiety/insomnia,” knee pain, and fiboromyalgia. AR 521. He agagaiedihat

ORDER AFFIRMING DEFENDANT'S DECISION TO
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Ms. Hurn’s conditions limit her ability to work, and éxplanation he wrote ‘#sically [and]
mentally unable to work.Id. On the same form ha&gainindicatedMs. Hurnis capable of
sedentary workid. He again did not mark the number of hours Ms. Hurn can work, 0-40, on
many hours she can spend preparing for and looking for \Wwbrke again circled “Months” for
the duration of Ms. Hure limitations without indicatinga number of months, and he again
indicated that he did not make a specific treatment plaM$oHurn. AR 522(In the space to
describenowMs. Hurrs conditions impact her ability to access servidegppears thals.

Hurn wrote her own descriptiorSee id)

The record contains one other form opinion that appears similar to the other two, a
or may nothave been complaleby Dr. Johnson-this formis unsigned and undated. AR 527-
28.

The ALJ found Dr. Johnson’s opinions not to be “persuasive.” AR 32-33. He explail
that (1) Dr. Johnson’s October 2011 opinion was self-contradictory, as it indicated bdds.thg
Hurn could not work at all and that she could perform sedentary work; (2) Dr. Johnson “cit
no findings or examinations to support these opinions, but merely listed diagnoses;”and (
Johnson’s notemdicate that héwas acting as an advocate, rather than rendering an objecti
opinion of the claimant’s functionalityld.

Ms. Hurn contends that these reasons were neither legitimate nor supported mtiall
evidence, and that the ALJ failed to give “proper deference” to Dr. Johnson astiegtre
physician. Dk 13, p. 8.

This courtneednot address issues that a party does not argue with specificity in its
briefing. Carmickle v. Commissioner of Social Sec. Adnd83 F.3d 1155, 1161 n.2 (9th Cir.

2008);see Paladin Associates., Inc. v. Montana Powey 828 F.3d 1145, 1164 (9th Cir. 2003

ORDER AFFIRMING DEFENDANT’'S DECISION TO
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(by failing to make argument in opening brief, objection to grant of summary grigmas
waived);Kim v. Kang 154 F.3d 996, 1000 (9th Cir. 1998) (matters not specifically and disti
argued in opening brief ordinarily will not be considered). The Court is not convinceédghat
Hurn adequately briefs her challenge to the ALJ’s discussion of Dr. Johnson’s opinion.
Nonetheless, the Court will address Ms. Hurn’s argun@antbie meritas far as it can discern
them.

ALJs must accord special attention to the opinions of treating do€tuegegulations
require the ALXEvaluate any medical opinion based on a number of factors, including: 1) th
examining relationship; 2) the treatment relationship; 3) supportabijipgrkistency and; 5)
specializationSee20 C.F.R. § 404.1527(c). More weight is given to opinions from treating
sources, sources who have examined the claimant a number of times, and sources who h
greater knowledge about the claimant’s medical impamsSee20 C.F.R. § 404.1527(c)(2)(i)
see Trevizp871 F.3cat 676 ([T]he ALJ erred by failing to apply the appropriate factors in
determining the extent to which the opinion should be credjited.

The Court concludes that the Aadequately considerddr. Johnson’sreatingopinions
and offered specific, legitimate, and supported reasons to reject them.

First, the ALJ’s finding that Dr. Johnson “cited to no findingexa&minationgo support
[his] opinions, but merely listed diagnoses” was suppoded,it constitutes a specific and
legitimate reason to discount those opinions. As noted above, Dr. Johnson’s ofdipions
consisted otheckboxes along with lists of diagnoses and brief and conclistatgments that
Ms. Hurn is disabled; (2) lacked any supporting explanation or documentation, even when
prompted to do so; (3yere incompleteas Dr. Johnson did not specify hours per wbakMs.

Hurnwas capable of performing work functions, hours per week she was cappte#paring

ORDER AFFIRMING DEFENDANT’'S DECISION TO
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and looking for work, or a duration for her limitations; and (4) directly contradibeeddelves
in stating thaMs. Hurnwasboth unable tavork andable toperform sedentary worlseeAR
521, 524;see also Tackett v. Apfdi80 F.3d 1094, 1098 (9th Cir. 1998)imant must show
medically determinable impairment that can be expected to result in death otdthsrlaan be
expected to last at leak?2 months).

An ALJ may reject an opinion on the limiting effects of impairments wheropinion
consists “primarily of a standardized, chehbk-box form in which [the provider] failed to
provide supporting reasoning or clinical findings, despite being instructed to ddama v.
Astrue 674 F.3d 1104, 1111-12 (9th Cir. 201she alscCrane v.Shalalg 76 F.3d 251, 253
(9th Cir. 1996) (holding ALJ “permissibly reject[ ] . . . check-off reports that jddjcontain
any explanation of the bases of their conclusignblélohan v. Massanar246 F.3d 1195, 1204
(9th Cir. 2001) (noting “the regulations give more weight to opinions that are explaharetbt
those that are nt Under this standard, the ALJ validly rejected Dr. Johnson’s opinions.

Secondthe ALJgave Dr. Johnson’s opinions sufficient consideration as opinions of :
treatingphysician The Court must consider the record as a whole in determining whether t
record supports the ALJ's conclusion that Dr. Johndordsgs are inconsistent with that
record.Garrison, 759 F.3d at 1009-10. The Court finds that the ALJ’s discussanwhole
“set[ ] out a detailed and thorough summary of the facts and conflicting clavickdnce, stat[ed
his] interpretation thereof, and ma[de] findingslagallanes 881 F.2d at 751. That the ALJ dic
not expressly do so in the portion of his discussion rejecting Dr. Johnson’s opinions does
invalidate theanalysis"Even when an agency ‘explains its decision with less than ideal clar

we must uphold it ‘if the agency's path may ceebly be discerned.Molina, 674 F.3dat 1121

ORDER AFFIRMING DEFENDANT’'S DECISION TO
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(quotingAlaska Dep't of Envtl. Conservation v. EF5¥0 U.S. 461, 497 (2004))nternal
guotation marks omittgd

In particular, the ALJ address&tk. Hurris treatment history witdr. Johnson as
outlined in the regulation§ee20 C.F.R. § 404.1527(c)(Z%). The ALJ considered the nature
and length of the treatment relationship, observing that Ms. Hurn did not establish mameary
until she saw Dr. Johnson in February 2008, over two years after the alleged onset of her
disability. AR 23.The ALJreviewedin depth the course ®ds. Hurrs treatment wittDr.
Johnson. AR 23-27. And the ALJ considered the supportability of Dr. Johnson’s opinions,
discussed above; the ALJ conahalthat they were vague and offered “no findings or
examirations to support” them. AR 38ee§ 404.1527(B).

Also the ALJ considered the consistency (or lack of consistency) of Dr. Johnson’s
opinions “with the record as a whole,” finding that record to be “inconsistentvatextent of
[Ms. Hurns] alleged ysical symptoms and limitatiofisvhich were reflected both ikls.
Hurn's testimony and the complaints relied on by Dr. Johnson. 20 GGE64.1527(c)(4)ln
particular,the ALJnoted Dr. Johnson had observed that Ms. Hurn’s pain lacked “an obviou
etiology” or positive objective signs and her neurological symptoms were “vague,” AR 23,
seeAR 539. The ALJ noted that imaging of her cervical and lumbar spine showeuohial
and “normal’findings, respectively, AR 23eeAR 622, 627. Most comprehensively, the ALJ
recounted what he found to be Ms. Hurn'’s “persistent pursuit of medication,” coupled with
failure to pursue other recommended treatment options. AR 23-27. As discussed below,
substantial evidence supports those conclusions.

The ALJ thus gave sufficient consideratiorDof Johnson’opinions as treating

physician.See§ 404.1527(c)Trevizq 871 F.3d at 676. His reasons for discounting Dr.
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Johnson’s opinions were specific and legitimate and the ALJ’s reasons are supptnted b
record Accordingly, the Court does not need to consider whether the ALJ’s addreasalh—
that Dr. Johnson’s notekhiow he “was acting as an advocate,” rather than offering objective)
opinions—wasvalid and supported. AR 32.

2. ExaminingPsychologist Margaret ICunningham, Ph.D.

Ms. Hurn contends #t theALJ erred ingiving “minimal weight” to Dr. Cunningham’s
opinions regarding the limitations caused\ty. Hurris mentathealth conditions.

Dr. Cunningham examined Ms. Hurn in November 2012 and October 2014. AR 17¢
1882. In 2012, Dr. Cunningham conducted a clinical interview, made clinical findings and
diagnoses, andonducted a mental status exam. AR 1766-78. She noted “serious” symptor
depression, anxiety, and paxisorder, andmoderate to seveérasymptoms of PTSD, as well a
pressured and tangential speech, irritability, emotional lability, anchcligtitity. AR 1768,
1771-72.She alsownrote that Ms. Hurn “said that she has never abused substances” or bee
treatment for substance use.” AR 1767. Dr. Cunningham did not review any mediods rédon
1766.SheopinedthatMs. Hurn would have severe or marked limitations in every area of sg
and cognitive functioning. AR 1770.

Dr. Cunningham’s October 20B4aluation was similaiAR 1882-93. She again
conducted a clinical interview, made clinical findings and diagnoses, and perfanmmeatal
status examid. She didnot review any medical recordsher than her prior evaluation.
Although she opined thals. Hurn would be only moderately impaired in three arsias,
opinedas beforghatMs. Hurnwould be markedly toseverely impaired in abitherareas of

social and cognitive functioning. AR 1770, 1886.

ORDER AFFIRMING DEFENDANT’'S DECISION TO
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As Ms. Hurn points out, the ALJ apparently confused the two opinions. Althibegh
decisionreferred to Dr. Cunningham’sNovember9, 2012” evaluation, the ALJ’s decision
actuallydiscussed only the October 2014 evaluation. AR 34.

The ALJ offered several reasons for according “little weight” to Dr. Cutwan{s
October 2014 opinion: (1) Dr. Cunningham’s opinions were based only on Mssidalin
reports—which the ALJ found unreliable—and Dr. Cunningham’s own observatioiV£2)
Hurn did not pursue mental health treatment other than medication, undernenisigbfective
allegations; (3nlthough Dr. Cunningham observed “some exaggeration” by Ms. Hurn, she
not indicate how she accounted for this in her opinion (the ALJ fdusdparticularly
significant, as Dr. Cunningham did not appear to examine aalycad records”); (4) Dr.
Cunningham did not relate the limitations she found to any findings in her testing, af other
testing; and (5) Dr. Cunningham likely “had a false diagnostic picture,” irskieapparently
“was also unaware of the claimant’s mtidn to both narcotic medication and benzodiazeping
AR 34.

These were specific and legitimate reasons to discount Dr. Cunningham’s opinion.
Moreover,Ms. Hurnchallenges only the first and the fifth reasons the ALJ gave; and with
respect to théfth, she based her argumestdelyon conclusionsSeeDkt. 13, pp. 6-7Because

the unchallenged reasons were sufficient to discount Dr. Cunningham’s 2014 ajbi@idn,)

did not err in giving less weight to the opinion of Dr. Cunningh@eeBatson v. Comm'r of Sogq.

Sec. Admin.359 F.3d 1190, 1197 (9th Cir.20QALJ's error is harmless if Court can concludyg

in light of recordsupported reasons, that error did not “affect[ ] the ALJ's conclysion”
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As noted above, the ALJ apparently failed to consider the November 2012 evaluati
This was error under the Social Security Administration regulations. 20 C.F.R. § 404)1527
(“IwW]e will evaluateevery medical opinion we receive.”).

However, the Court concludes that the ALJ’s error in failing to address the Novemi
2012 evaluationvas harmlessAn error is harmless only if it is inconsequential to the ultima
nondisability determination, or if despite the legal error, the agency'snagtineasonably be
discerned.’BrownHunter v. Colvin 806 F.3d 487, 494 (9th Cir. 2015) (internal quotation mg
and citations omittedBecause the ALgroperlyaddressed Dr. Cunningham’s second opiniof
and that opinion was substantially similar to her first, the ALJ’s failure to ssltliat opinion
would not have changed theinoiate disability determinatiofseeBatson 359 F.3cat 1197.

3. ReviewingPsychologist Aaron Burdge, Ph.D.

Next,Ms. Hurnchallenges the ALJ’s consideration of a “Review of Medical Evidenc
form signed by Dr. Burdge.

Dr. Burdge completethe formin November 2012, having reviewed Dr. Cunningha
November 2012 evaluation. Dr. Burdgerked thaiMs. Hurris reported impairments were
supported by medical evidence and listed symptoms that included “worthlessne s dmess,
sleep disturbance, fatigue, no appetite and losing weight.” AR 1881. He wrote thatiivs. H
“anxiety is fairly severe with daily panic attacks and PTSD symptoleste opired that
because her symptoms catisearked restriction of activities in daily living and marked
difficulties in maintaining social functioninghe could “state to a reasonable medical certain
that the Claimant will qualify for SSI under” listing2.04 and 12.06d.

Because Dr. Burdge review@&i. Cunningham’s evaluation, the ALJ rejected Dr.
Burdge’s reviewng opinion for the same reasons he rejected Dr. Cunningham’s opinion. H
referred to higrior analysis—determining thaMs. Hurris mentalimpairmentsdo not meet the
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criteria of listings 12.04 and 12.06—to contradict Dr. Burdge’s conclusion thsd tho
impairmentsvould meet those listing®AR 20-21, 34-35. Ms. Hurdoes not challenge that
analysis.

Ms. Hurn contends only that “[t¢hALJ erred by improperly rejecting Dr. Burdge’s
opinion, which provides further support for Dr. Cunningham’s opinion and Ms.$durn
testimony.”Dkt. 13, p. 10. This does not raise a substantive challenge to the ALJ’s reason
rejecting Dr. Burdge’s opinion§ee Carmickles33 F.3cat 1161 n.2. In addition, the ALJ’s
reasons are specific and legitimate, because Dr. Buadgd entirely on Dr. Cunningham’s
opinion and, as discussed above, the ALJ gave specific and legitimate reasons to Discour]
Cunningham’s opinion.

4, Examining Psychologist Jason Prinster, Ph.D.

Ms. Hurn contends that the ALJ also erred in rejecting Dr. Prinster's examinmigropi

Dr. Prinster completed a “psychological and parental competency evaluatidurie
2012. AR 1744. Dr. Prinster performed a clinical interview, a mental status exaduse\seral
cognitive and emotional functioning tests, and he observed Ms.d3$wshe interacted with her
child for an hourld. The purpose of the evaluation was to deterriMseHurris ability to parent
her child and to make recommendations that would enable her child to be returne®ézher.
AR 1758-63.

Dr. Prinster opined that, cognitively, Ms. Hurn has “[n]o significant deficitR”"1458.
He diagnosed that she has PTSD, for which she has received inadequate treathpain, a
disorder.ld. He noted that she showed symptoms of anxiety but that she can function whe
medications. AR 1758-59. He found “more concerning” her dependence on opioids,” whic

found “significantly and negatively impacted her functioning.” AR 1759. He found her to b¢
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medicationfocusedld. He also noted that his observatiaidvs. Hurn did not support
limitations from orthopedic paird.

The ALJ assigned “some weight” to Dr. Prinster’s opinion. AR 34. He noted that Dr
Prinster did not assign Ms. Hurn specific limitations. Thus, he found “little probative weéh
regardto a functionby-function analysis.ld. The ALJ stated that he “accounted for the
claimant’s situational stressors,” but he did “not find that additional limitationsamanted.”
Id.

Ms. Hurn contends thalhé ALJ “erred by failing to acknowledge that Dr. Prinster’s
clinical findings are consistent with Dr. Cunningham’s opinion and with Ms. Bltestimony.”
Dkt. 13, p. 9. Ms. Hurn does not identify a source of reversible error in the ALJ’s discussig
Dr. Prinster’s opinions. Nor does she address the ALJ’s reasdénddurnagain fails to raise 4
specific argumentSee Carmickles33 F.3cat 1161 n.2.

Any error in giving too little weight to Dr. Prinster’s opinion would be harmliesany
case, becauder. Prinster’s observations about Ms. Hurn’s cognitive functioning, lack of
physical limitations, ongoing substance abuse, and drug-seeking behavior attpptyt the
ALJ’s conclusions regarding Dr. Cunningham'’s opinion and Ms. duestimony.SeeBatson
359 F.3cat1197.

5. Examining Psychologist Benjamin Aleshire, Ph.D.

Ms. Hurn also asserts that the ALJ erred in considering the opinion of an examining
psychologist, Dr. Aleshire.
Dr. Aleshire completed a psychological evaluation of Ms. Hurn in January 2013. He
reviewed her primary care records, conducted a clinical interview, and perfornmesdad status

exam. AR 1284-88. He listed diagnoses of major depressive disorder, PTSD, and “[0]pioid
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dependence, in full-sustained remission, per claimant reod,’he assessed her global
assessment of functioning (GAF) score at 55-60. AR 1287. Dr. Aleshire opined that M& H
moderately impaired in her mental health functioning due to depression and PTSiEicuigra
he opined that those conditions wouldderatellimit Ms. Hurris ability to complete aormal
workday and workweek without interruption from her symptoms and her ability to déal wit
workplace stress. AR 1287-88. He otherwise found that Ms. idwale toperformoneor two-
step simple and repetitive tasks; complete complex tasks; accept instructions ractiuntle
coworkers and the public; work consistently without special instruction; and maiedailar
attendance at work. AR 1288.

The ALJcredited all of . Aleshire’s opinions as to Ms. Husrnimitations and stated
that he accounted for them in Ms. HerRFC. AR 33 He noted, however, that he discounted
the portions of Dr. Aleshire’s evaluation in which he diagnosed Ms. Hurn as being inexistg
remisson and assessed her GAF sctaeThe ALJexplainedthatDr. Aleshire’s opinions were
discounted in this walgecausés. Hurn had misinformed Dr. Aleshire about her substance
Id.; seeAR 1285-86 (“She stated that she only used medications for six months during the

her abusiveelationship She denied all other substance abuse.”).

Ms. Hurnasserts that the RFC “does not fully account” for the limitations Dr. Aleshire

describes.

Ms. Hurnagain fails to present any reasomegumento support her conclusidhat the
ALJ erred.Carmickle 533 F.3dat 1161 n.2. A review of Dr. Aleshire’s opinions supports the
ALJ’s finding in the RFC that Ms. Huiis “capable of unskilled, simple, repetitive, and routin
tasks” “ frequent contaawith co-workers for work tasks” with limited collaboration, and

“occasional contact with the general public,” and that she would be “off task up to 5% of th
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eight hour workdy.” AR 21 Substantial evidence thus supports the ALJ’s discussion of Dr.
Aleshire’s opinion.

6. Treatment Notes by Kent T. Ta, M.D., and James Patrick Robinson, M.D.

Finally, Ms. Hurncontends that the ALJ erred in considering records made by two
treating physicians-Dr. Ta and Dr. Robinson—who did not offer opinions on Ms. Hurn
limitations.

Dr. Ta, a rheumatologist, examined Ms. Hurn in December 2008 and March 2011 g
referrak from Dr. Johnson. AR 617, 619. In 2008, he noted Ms. Hurn had “diffuse tender p
12/18.” AR 618. He found that the “rheumatologic exam today demonstrates only signs of
fibromyalgia. | doubt if she has an underlying inflammatory connective tissaas#i but we
will screen for them nevertheles$d. He listed fibromyalgia as a diagnosid. He prescribed
amitriptyline and vitamin D and askeéds. Hurnto follow up with him in six weekdd.

Ms. Hurn did not see Dr. Ta again until the 2011 examination. AR 620. At thaDuisit,
Taagain found “12/18 tender points” and repeated his diagnosis of fiboromyalgia. AR 620.
askedMis. Hurn to see him again in two weeld.

Dr. Robinson performed a “pain center consultation” with Ms. Hurn in March 2013.
1877. He found tha¥ls. Hurn“reports pain in at least 8 of the 18 sites” for a fibyaigia
diagnosis. AR 187%e opinedhat“[a]lthough she does not quite meet American College of
Rheumatology criteria for a diagnosis of fibromyalgia, it is likely that she hbsoanyalgialike
condition.”Id. He found that based on the limited information available to him, he could no
“rule out the possibility of some specific structural lesion in the cervmaésor lumbar spine
that could account for some of her symptoms,” but he found “that this is somewhat unlikel

He noted he “did not see evidence of internal migeanent” inMs. Hurn’s right knee, but that
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she “does appear to have joint hypertrophy that is consistent with her repayeoédsive
arthritis.” He observed that Ms. Hufappears to have very significant problems with anxiety
and perhaps depressiomd: He recommended effective treatment for anxiety and depressio
though he noted that “she is already receiving effective care in this area.” ARH&S8
recommended a second orthopedic opinion on her knee and that she “work downward” or
opioid medicationdd.

As noted above, the ALJ found at step two that Ms. suffers from the severe physic
impairments of “spine disorder, dysfunction of major joints, [and] obesity.” ARHS ALJ
discussed the diagnosafsfibromyalgiain the accompanying sicussion

| note that the claimant’s pain complaints have been assigned various diagnoses,

including fiboromyalgia/fibromyalgia-like and assessments that she doesveot ha

fibromyalgia. See e.AR 1879]. | have considered these various diagnoses, but
find that the impairments listed in the bolded finding best categorize the

claimant’s history as revealed in the medical evidence of record. Furtleetimer

sequential disability analysis is not driven by diagnosis, but rather by functioning,

and as disased more thoroughly below, | have considered all of the claimant's
established symptoms and resulting functional limitatieregardless of the

diagnostic label attached to thenm assessing the claimant's maximum residual

functional capacity
AR 19,

The ALJalsodiscusedDr. Ta'snotes in the discussion accompanying his RFC
assessment. AR3. The ALJ noted that Dr. Ta’s 2008 “work-up” “did not result oreéinitive
diagnosis for the claimant’s pain.” AR 23. He summarized Dr. Ta’s findings abtlieexam, ag
well, noting that Dr. Tadrderedimaging and instructed her to take ibuprofen or Tylenol.”

Ms. Hurn contends that the ALJ “failed to acknowledBe” Ta’s findings and opinion
and failed to apply Social Security Ruling 12-2p with respect to Ms.’slfiomomyalgia

diagnosis. She further contends that the ALJ’s mischaracterization obtwnfalgia diagnosis

undermines the ALJ’s findings about her “relentless pursuit of medication.”
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The Commissionerssued 8cial Security Ruling (SSR)2-2p in 2012Recently, in
Revels v. Berryhillthe Ninth Circuit discussed how to properly apply its precedent and SSH

2p in considering a claimant’s symptom testimony. 874 F.3d 648, 662 (9th Cir. 2017). The

observedhatALJs must construmedicalevidence “in light of fibromyalgia’s unique symptoms

and diagnostic methods” when evaluating a claimant’s disaliRéyels 874 F.3d at 662The
Court noted that fibromyalgia is unusi&cause a patient lacksymptoms that a lay person
may ordinarilyassociate with joint and muscle pdimas the patient can shavermal strength,
sensation, and reflexeass well agoints thatappear normaRevels 874 F.3d at 656 (quoting
Rollins v. Massanayi261 F.3d 853, 863 (9th Cir. 2001) (Ferguson, J., disgghtThe court
noted thatnstead'[t] he condition is diagnosed ‘entirely on the basis of the patients’ reports
pain and other symptomsRevels 874 F.3d at 656 (quotirBenecke v. Barnhagr879 F.3d 587,
590 (9th Cir. 2009)

TheNinth Circuitheldthat theALJ erred in assigning “no weight” to the opinion of a
treating rheumatologisRevels 874 F.3d at 662-64 he claimant visited the doctor 12 timég.
at 662.Thedoctor providedletailed treatmentotes,a letter describing thelaimant’s
fibromyalgiacondition, findings, and treatment, aretordsdocumentingpain in multiple areas
of the body and eleven or more tender points in five out of eight appointritkiatis663.To
treat the claimant’s fiboromyalgia, the doctor had prescrilmdanous medications and
administered steroid injectionisl.

Here,the ALJ did not acknowledge that Dr. Ta actually stated a diagnosis of
fibromyalgiaor that Dr. Robinson found “she has a fibromyaldia-condition.” AR 23, 620,
1879. Ay error in the ALJ consideration of treatment notes from Dr. Ta or Dr. Robinson v

harmlesshowever.
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The ALJ'sallegederror in failing toaccurately characterize Dr. Ta's fibromyalgia
diagnosiss distinguishable from th&LJ’s prejudicialerror inRevels Most importatly, unlike
in Revelstherecordherecontains no opinion evidenaadicatingthatfibromyalgia had limiting
effects beyond those in tRFC. See Revel874 F.3d at 657-59 (treating nurse practitioner,

treating physician, and physical therapist opitied fiboromyalgia had significantly limiting

effects).Instead the ALJ’s discussion shows that he considered all the opinion evidence with

respect to pain limitationsegardless othe condition that caused the limitatioAdR 32-33.

Moreover, ulike the treating rheumatologist Revels Dr. Ta did not provide detailed

treatment otesor a letter describingyls. Hurn’s condition, supporting findings, and treatment.

SeeAR 618-20. This case is also distinguishable from the situatiBewelspecause neithddr.
Ta'streatment notesior other treatment notesthe recorgdcontain the amount of support for
such a diagnosithat was present iRevelsSee874 F.3d at 657-59 (finding 11 or more tender
points in five out of eight appointmeints

Unlike the claimant irRevels Ms. Hurn points to no record that skas treated for
fibromyalgia with medications, steroid injectiongr anyother methodapart from ovethe-
counter pain reliever€ompareRevels 874 F.3d at 658, 663-@4T] he record demotrates
that after each of his appointments with Revels, Dr. Nolan provided a detaitechotthe
visit, including Revels' complaints of pain, the effectiveness of the predenbdication or
injections, and his findings on the current state of heorilyalgia.”) Instead, #ier Dr. Ta noted
“signs of fibromyalgia” in December 2008, he recommended Ms. Hurn follow up with him i
weeks. AR 618.

She did not visit him agaiior over two yearsandapparentlydid not return after that.

AR 619.In addiion, Ms. Hurris primary-care provider, Dr. Johnsorgpeatedly referreills.
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Hurnto the pain clinian lieu of prescribing more medicatioBeeAR 1352, 1356, 1361, 1382,
1932.When Ms. Hurn was evaluated thameéApril 2012, ARNPSylvia Little thoroughly
examinecdherand concluded, “I do not think [Ms. Hurn] has fiboromyalgia.” AR 6B& ALJ
considered both Dr. Ta’s notes and ARNP Little’s examinatidnsiiRFC discussiaAR 23,
25.

Finally, With respect to Dr. Robinson’s treatment notes, Ms. Hurn contends only th:
ALJ “erred by failing to acknowledge that Dr. Robinson’s clinical findingscareistent with
the other medical evidence, and they support Ms. Hurn’s testimony.” Dkt. 13,An 20J’s
failure to acknowledge a claimant’s preferiaterpretation of items in the treatment record is
not reversible erroiSeeMorgan 169 F.3dat 601 (“[W] hen evidence is susceptible to more th
one rational interpretation, the ALJ's conclusion must be upheld.”). Accordingly, is. H
identifies no error with respect &ther Dr. T& or Dr. Robinson’s notes.

C. The ALJ's Assessment of PlaintiffSubjective Testimony

Ms. Hurn contends that the ALJ erred in discounting her subjective testimony.

Questions of credibility are solely within the control of the ARdmple v. Schweiker
694 F.2d 639, 642 (9th Cir. 1982). The Court should not “segoeds” this credibility
determinationAllen v. Heckler749 F.2d 577, 580 (9th Cir. 1984). In addition, the Court may
not reverse a credibility determination wéehat determination is based on contradictory or
ambiguous evidenc&ee idat 579.Even if the reasons for discrediting a claimant’s testimon
are properly discounted, that does not retiderALJ’s determination invalids long as the
determination is supported by substantial evide8eeTonapetyarv. Halter, 242 F.3d 1144,
1148 (9th Cir. 2001).

When gauging a plaintiff's credibility, an ALJ must engage in adtep process. First,
the ALJ must determine whether there is objeatieglical evidence of an underlying
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impairment that could reasonably be expected to produce some degree of tiesgti@gems.
Smolen v. ChateB0 F.3d 1273, 1281-82 (9th Cir. 1996). If the first step is satisfied, and
provided there is no evidence of malingeritigg second step allows the ALJ to reject the
claimant’s testimony othe severity of symptoms if the ALJ can provide specific findings an
clear and convincing reasons foregjngthe claimant’s testimonyd. To reject eclaimant’s
subjectivetestimony the ALJ must provide “specific, cogent reasons for the disbelietter
81 F.3d at 834 (citation omitted)he ALJ “must identify what testimony is not credible and
what evidence undermines the claimant’s complaids,’see also Dodrill v. Shalald2 F.3d

915, 918 (9th Cir. 1993).

=

Ms. Hurn testified that she cannot work due to sleep problems, foot pain and numbness, a

severe skin condition, back pain, and “emotional issues.’s@ited that she sometimes is up g

night trying to sleep. R 88-89.She testified the outsides of her feet are numb while she has

burning pain on the inside. AR 91. She testified that his makes it difficult tofaradkd makes
her “shift’ and “scuffle” when she walkdd. She stated she received prescrippam

medication for her feetd.

Ms. Hurntestified thatoody pain makes it difficult to focus on anything else. AR 90. $he

stated that pain makes her shake and her knees buckle so that she needs to hold onto something.

AR 92. She stated that this happens when she moves too much and that it happens often

on the

previous day, it happened after organizing her things, making her bed, doing dishes, and going

up and down stairs, so that she had to lie down afterward. AR 92-93. Biedt#isat she needs

to lie down at last three times per day, for Blnutesto an hour. AR 94-95.

Ms. Hurn testified that she had described her pain symptoms to a doctor “and he said that

sounded like fibromyalgia.” AR 95. She said that she had full-body pain every day aitd tha
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was worse in winter. AR 95-96. SHescribed th@ainshe feelsvhen her back is rubbed or he
hand grabbedAR 95

Ms. Hurnalsotestified that her physical impairmenésd to emotional problems becau
theymake hefrustrated. AR 96. She stated: “It takes everything just to get up and look
somewhat normal or act somewhat normal or just do the very littlest things in alhaiusieould
not even count for anythingAR 96-97. She stated that this depressed feeling affected her ¢
activities and aitity to socialize. AR 97.

Ms. Hurnalso testified that she experiences physical effecsxikty, feeling her chest
get heavy and her ears ring, and that she hyperventilates. AR 98. Sheltésttfghe had gone

to the hospital during such episodes because her heart hurt. AR 98. She also stated that §

panic attack the previous weednd that such attacks last from 15 minutes to an hour. AR 99.

[

aily

she had a

Ms. Hurnsaidthat shealsohad PTSD from domestic abuse in a prior marriage and from being in

two car accidents. AR9-100.

The ALJdiscountedhis testimonyfor three main reasondls. Hurn contends that these
were not clear and convincing reasons to reject her testifibieyCourt consideithese resons
in turn.

1. Lack of Objective Medical Evidence

First, the ALJ found that Ms. Hus“longitudinal treatment history is inconsistent with
the extent of her alleged physical symptoms and limitations.” AR 23. He notedshkiulkfis
examinations “were generally normal” and her imaging results wereitalsnsistent with the
extent of [her] allegationsId.

Ms. Hurn contendthat the ALJ’s failure “to properly evaluate allMd. Hurris medical
evidence . . . tainted his evaluation of Ms. Hurn’s testimony.” Dkt. 13, p. 11. She also cont
that in finding the treatment history inconsistent with her reported symptoms antidinsitéhe
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ALJ failed to acknowledge hdéibromyalgia diagnosis. See AR 23, 618. She notes that such
results would not be inconsistent with fioromyalgia. And she points t@#uts of twotender
pointexams in her visits to Dr. Faresults that she contends are “corroborating objective
medical evidence” contrary to the ALJ’s finding.

An ALJ may not rely solely on a lack of objective medical evidence to reject aacies
subjectve symptom testimonyollins v. Massanayi261 F.3d 853, 857 (9th Cir.2001). Btié
medical evidence is still a relevant factor in determining the severity of the clapaimt and
its disabling effects.Id.; SSR 967p (superseded by SSR 16;3fterthe ALJ decision in this
case.

Here, he ALJ accurately observed that Dr. Johnson’s and ARNP Coudtensal
observations did not show abnormalities. AR 23; AR 539 (noting smooth gait, full strength
grossly intact sensation), 545 (noting limited flexion and extension and some tiffazul
walking but normal lateral bending), 547 (x-rays did not show significant abnorisialitis,
813. Nor did imaging of Ms. Hurn’s cervical and lumbar spine. AR 622, 624.

Ms. Hurnis correct thathe regulations require the ALJ to give careful consideration {
the longitudinal record when a claimant has established a fibromyalgia diadtests 874
F.3d at 657SSR 122p. ALJs must construe the evidence “in light of fibromyalgia’s unique
symptoms and diagnostic methods” when evaluating a claimant’s disaRéigls 874 F.3d at
662. In particular, the Ninth Circuit has recognized that fibromyalgia isdssgprimaily
based on the patient’s self-reported symptdthsat 66. Ms. Hurnasserts that the ALJ failed t¢

properly interpret Dr. Ta’s diagnosis of fiboromyalgia and doorating tendepoint findings.
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Ms. Hurnagaincites—but does not discussthe Ninth Circit’s opinion inRevels which
held that the ALJ failed to properly account for evidence regarding the algniaromyalgia
in weighing her testimony874 F.3d at 666-6&evelds distinguishable:

First,in reviewingthe claimant’dongitudinal treatmethistory,the courtin Revels
observed thdthe medical records largely pertain to Revels’ fiboromyalgia, as do thesassats
concerning her limited functional ability874 F.3d at 656. In contrast, fibromyalgia plays a
minor role in Ms. Hurn’sreatment recorsl At almost allof her visits, her treating providers, D
Johnson and ARNP Coulter, did not list the condition among her diagmogesscribe
treatment for itdespite having received Dr. Ta’s not8ee generallAR 537-683 (treatment
records February 2008 to March 2012); AR 1644-1742 (November 2011 to October 2012)
1348-83 (January 2014 to June 2014); AR 1896-1942 (July 2014 to February 2015); AR 1
(March to July 2015). At the few visitgherefibromyalgia was listed amongs. Hurris
conditions, her providers recommended only ibuprofen as needed. AR 773, 778.

Dr. Ta is apparently the only provider who diagnosed fibromyalgia, and Ms. Hurn d
return to him for the follow-up he requested; she went back to hinoock,two years later.
AR 618-19. Apart from again askimgs. Hurnto follow up with him, Dr. Ta recommended on
ibuprofen or Tylenol as treatment. AR 620.

Second, irRevelghe Ninth Circuit rejectethe ALJ’s reasoning that the claimant’s
testimony was undercut by a lack of “objective findih¢jke x-rays and MRIs— and noted thg
instead‘fibromyalgia is diagnosed, in part, by evidence showing that another condition doe
account for a patient’s symptoms.” 874 F.3d&# @iting SSR 122p at *3). In thanstant case
unlike the situation ilRevelsthereis no indication that Dr. Ta eliminated other conditions

addressed any of the other criteria for a fibromyalgia diagnosis threl@ommissioner’s ruling
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SeeSSR 122p at *2-3 (requiring diagnosing physician to show “[a] history of widespread p
“[rlepeated manifestations of six or more FM symptoms, signs, or co-occuaatatitions” and
“[e]vidence that other disorders that could cause these repeated manifestayonzais,
signs, or caaccurring conditions were excluded”).

Finally, the courtin Revelsalso rejectedhe ALJ’s finding that the claimant’s
“conservative” treatment undercut her testimony, becthatdinding was not supped by the
record;in addition to pain medicationte chimant‘received facet and epidural injections in
her neck and back, as well as steroid injections in her hands.” 874 F.3d at 667. The court
Revelsoted that the ALJ did not explain how this Wesnservativetreatmenfor
fibromyalgia, contrasting b the treatment the coddund conservative ia prior caseld.

(citing Rollins v. Massanayi261 F.3d 853 (9th Cir. 2001)

Here, as discussed above, the ALJ correctly found that Ms. Hurn did not follow the
treatmentrecommended for her pain, whetltevasfrom fiboromyalgia or another conditioRor
fiboromyalgia specificallyMs. Hurn’s providers prescribed only ibuprofen and Tylenol. AR 6
773, 778 This treatmendoesnot resemble the treatment the claimant receivétkiels

Thus, the ALJ did not err in considering the objective evidence while weiiytsng
Hurn's testimony.To the extent Ms. Hurn relies on Dr. Ta’s notes to assert that the ALJ did
properly consider evidence of fiboromyalgia, that argument is unavailing: no doateddpat
fibromyalgia limitedMs. Hurn’s functioning, and the extensive treatment record does not sk
any fibromyalgia treatment other than ovlee-counter pain relievers.

2. Druqg Seeking and Failure to Pursue Other Treatment

In addition to finding little objective medical support for Ms. Harstated symptoms
the ALJ found that “the record is rife with examples of the claimant’s pemsigursuit of
medication.” AR 23. Tie ALJthoroughly reviewedthis history AR 23-30: Various providers
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expressed concersgmilar to Dr. Robinson’s, in 2014, that Ms. Hurn’s opioid prescriptions v
“substantially above recommendations of the Agency Medical DirectoosigGrAR 1879;see
AR 1267, 1308, 1759.

Ms. Hurn doubled her use of pain medication without permission from Dr. Johnson
1146 (July 2008), and increased the dosage on her own at various othelSsanesgAR
1267 (September 2006); AR 853 (September 2007); AR 601 (March 2009). M& Hurn
treatment notes support the ALJ’s finding that she “was frequently out of medieatly” and
“requested early prescription refills at the majority of her appointmebé®; e.g. AR 539, 562,
564, 566, 586, 599, 790, 801, 811, 1079, 1302, 1308, 1313, 1365, 1512, 1695, 1722, 176
1977(treatment notes froduly 2008 to April 2015)see alsAR 1759 (Dr. Prinster found
dependence on opioidambreconcerning” than other mental health isgues

Ms. Hurris providers noted signs of addiction or withdrawal. AR 775, 18@&ting
ARNP Coulter foundhatMs. Hurnwas likely dependent on benzodiazepines), 1533, 1973, !
(May 2015hospitalizatiorfor acute metabolic encephalopathy related to medicagen
(“polypharmacy”). Ms. Hurris providers notedther complications related to medications:
medications reported lost or stolen, AR 590, 1%iflpresentation to emergency department
seeking medication, even after establishing care with Dr. Johnson and s@netiheesame
week she saw him. AB38 (2/13/08 Dr. Johnson visit), 1170 (3/4/08é&tgency Department
(ED) visit), 1180 (3/7/08 EDvisit); 1069 (2/22/12 ED visit), 1039 & 1464 (12/31/12 ED for kn]
pain), 1138 (8/4/08 ED for knee pain), 1146 (ED for pain, 7/13/08), 1182 (ED 2/5/08), 119

1/19/08) 1562 (ED for pain, 10/24/13).
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From this recorgdthe ALJinferred thatMs. Hurrs “history of medication misuse
undermines [her] allegations of symptoms.” AR 2fiis was a reasonable inferersed on the
totality of the medical recordbample 694 F.2d at 642.

Ms. Hurncontends that the ALJ “selectively summarize[d] the medical evidence” to

reach the conclusion that it shows “misuse and possible dependence” on pain medidetions.

13, p. 12; AR 24-27. She furthasserts thah any caséthe fact thaiMs. Hurn developed
dependence on pain medications is not a convincing reason to reject her testimony gizont
she has been experiencinBkt. 13, p. 12. Relatedly, she contends that her hospitalization fq
acute respiratory failure due to misuse of an old medication is not relElaséeAR 1973,
2044.

An ALJ may not engage inwide-ranging scrutiny of the claimant's character and
apparent truthfulness” to discount the claimant’s testimdrgrizq 871 F.3d at 678 n.5. Here,
however, the ALJ did not reject Ms. Hisriestimony because she had developed a depende
on pain medication. Rather, he discouri#sd Hurris statements about the severity of her
symptoms because he found that the record shethwetendedo exaggerate those symptoass
a meango obtain prescription medication. This is a clear and convincing reason to discour
testimony.SeeEdlund v. Massanari253 F.3d 1152, 1157 (9th Cir. 2001) (holding that ALJ’s
finding that claimant exaggerated symptoms to obtain prescription medisatiaid reason to
reject treating doctor’s opinion where doctor was unaware of exaggeratmemedord
described abovsupports that finding.

Importantly, the ALJ found that Ms. Hurn not only pursued medication, but did so td
exclusion of other recommended treatment. AR 24 (finMMegHurn*“failed to pursue other

recommended treatment options” and this “reflects gawilthe claimant’s credibility. In
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response, Ms. Hurn contends only that her “fail[ure] to pursuer otecommended treatment
options” happened as the result of “limited insight into her impairments.” Dkt. 13, pp. V51
Hurn cites no evidence in the record to support this assertion, and none is apparent.

An unexplained, or inadequately explainedufe to seek treatment may lead to an
adverse credibility findingSee Fair v. Bawen 885 F.2d 597, 603 (9th Cir. 1989). The record
contains substantial evidence for tlel’s finding: With respect to her reported insomnia, the
record shows only that she used medications and does not indicate that she visgpdlangs
as Dr. Johnson recommended. AR 551, 573, 593, 598, 1374,sE8AR 690 (pain clinician
recommended discontinuing Ambien, as possible cause of insomnia). For her pain, Dr.
Robinson, at the UW Pain Center, noted in 2013 that she had not had “nonpharmacologic
therapy” in 12 years. AR 1878. When Ms. Hurn visited the pamer, ARNP Little
“STRONGLY recommend[ed] yoga and/or Tai Chi as part of a mudiital strategy for treating
chronic pain,” but there is no indication that Ms. Hurn pursued such a strategy on a sustai
basis Dr. Johnson and ARNP Christina Coultévs: Hurn's primary care providers and pain
managers-repeatedly referred her back to the pain center, but she did not returiSteB.
1352, 1356, 1361, 1382, 1932.

3. Activities

Finally, the ALJ found that Ms. Huiactivities undermine her testimony. The ALJ
noted that Ms. Hurn reported “doing a fair amount of walking” in September 2008 and wal
threequarters of a mile every day in early 208@eAR 601, 609. The ALJ also fourids.
Hurn's testimony that she was socially isolated from anxiety to be inconsistent wabiligrto
take three trips, including one in June 2015 that lasted almost a rBesfR 1360, 1970. And
the ALJ noted that in 2013 Ms. Hurn had reported doing “some watkr the table” since
2006. He found that this undermined her claim of disability. Likewise, the ALJ founilihat
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Hurn's testimony that she waarly agoraphobic was contradicted by her friend’s repatt
she shopped four or five times per motith,three to fouhours, and went to church and her
children’s sporting events. AR 460-61.

Ms. Hurnasserts that “her overall activities are consistent with her testimony” and |
of her activities are transferable to competitive work skills.” Dkt. 13, p. 13.

The ALJ determined that there was a disparity between the tyevesymptoms alleged
by Ms. Hurn and the level of activity that she participate@ompareRevels874 F.3d at 667-
68 (holding ALJ erred in finding “‘wide disparity’” between claimant’s testiy and her
activities, which included grooming, household chores, and sbiftearetaskg. In the instant
case, lhe ALJ cited several specific activities as being inconsistent with specifidaiatspnade
by Ms. Hurn. As discussed above, the record supports that finding of inconsigibiscyas a
valid consideration in the ALJ’s decision to discount Ms. Hurastimony.See Trevizo371
F.3dat 682(ALJ mayreject claimant’s testimony about symptobased on evidence of
adivities inconsistent witltlaimant’s testimony about tleeverity of thoseymptoms.

D. The ALJ’s Assessment of Lay Witness Testimony

Ms. Hurn also contends that the ALJ erred in rejectingiliiyess testimony about her
impairments.

The record includelrief letters from three of Ms. Hurn’s friend3eborah White,
Tamara Reddenmaand Tanya Howard, AR 512, 514, 517, ankiia-party function report from
Ms. White, AR 457-64. Ms. Reddeman wrote that Ms. Hurn has trouble walking due to he
and leg pain; that she loses her train of thought while talking; that she suffensdiioehs of
depression in which she stays at home; and she has pain that makes her stay in bedd@r d
512. Ms. Howard wrote that Ms. Hurn has trouble completing pragectsasks; that she cancg
trips to the store because of her pain; and hasle®itting at times due to pain, needing to
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change positions. AR 514. Ms. White added that Ms. Halls1a lot because she cannot feel h
feet; that she has problems with her attention span; and that her memory got tgofser af
emergency room visit vén she was ia “coma.”’AR 517. In aunction report, Ms. White
indicatedMs. Hurn could not be on her feet for more than four hours due to back and kneej
that PTSD and anxiety attacks affect her ability to handle sardstherwise, iindicateda
higher level of functioning than ditie letters oMs. Hurn’s testimony. AR 457-64.

The ALJ found that these observations “are similar to the claimant’s own subjective
complaints of disabling symptoms, including prolonged standing, difficulty mainggaini
attention, remembering, depression with isolative tendencies, difficultytagk completion,
etc.” AR 32. He therefore gave them “little weight for the same reasons” that herdestids.
Hurn's testimonyld. He recounted those reasons: “her longitudinal treatment history, the |3
objective clinical findings, her performance on physical and mental examindteriack of
pursuit of all treatment options, her lack of timely follow up, her persistent pofsuarcotics
and benzodiazepines, and her independent daily activittes.”

Because MsReddeman, Ms. Howard, and Ms. Whitstatements were similar to
plaintiff's testimony, the ALJ’s valid reasons for discounting Ms. Hustatements also
provided grmane reasons to discotiné¢ lay testimonyalentine v. Comm'r of Soc. Sec.
Admin, 574 F.3d 685, 694 (9th Cir. 2009) (“In light of our conclusion that the ALJ provided
clear and convincing reasons for rejecting [claimant's] own subjective datspad because
[layperson's] testimony was similar to such complaints, it follows that the Ab yalse
germane reasons for rejecting her testimonggg alsd-ry v. Berryhill, 2017 WL 3149890, at

*5 (E.D. Cal. July 25, 2017).
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Ms. Hurn also alleges that the ALJ erred in not discussing an observation by a Soc
Security Administration interviewer thits. Hurn “continuous[ly] spoke about issues that did
not pertain to her disability,” and that “[m]ental health appears to be a signifssue.’AR
436.The ALJ, however, determined that Ms. Hurn had severe mental health impairments.
19. Because the interviewer's comments were not inconsistent with thefidirgys, and the
ALJ thus did not reject them, the ALJ was not required to discuss those conmhuen¢s.v.
Comm'r of Soc. Se®13 F.3d 1217, 1222 (9th Cir. 2010).

E. RFC Assessment and SiEjve Finding

Finally, Ms. Hurncontends that the RFC did not contain limitatishewn by the
medical opinion evidence, treatment record, her testimonylagrwlitnesstestimony She
asserts that because the RFC was incomplete, the ALFBvadmding—that she can perform
jobs existing in significamumbers in the national economy—is also erroneous. However,
because the Court concludes that the ALJ did natseallegedthe Court holds that tHeFC
was complete and the stépe finding is legally valid.

CONCLUSION

Based on the foregoing discussion, the undersi§ndd noerror inthe ALJ’s
determinatiorthat plaintiff was not disabled. Defendant’s decision to deny benefits is tteerel
AFFIRMED.

Datedthis 23rd day of August, 2018.

o 5 ke

Theresa L. Fricke
United States Magisate Judge
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