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Resort LLC v William Jordan Capital Inc et al

THE HONORABLE JOHN C. COUGHENOUH

UNITED STATES DISTRICT COURT
WESTERNDISTRICT OFWASHINGTON

AT SEATTLE

SMOKIAM RV RESORT LLC CASE NO.C17-08853CC

Plaintiff, ORDERDENYING

V. DEFENDANTS'MOTION TO
TRANSFERAND

WILLIAM JORDAN CAPITAL, INC., et GRANTING DEFENDANTS’
al., MOTION TO DISMISS

Defendans.

This matter comes before the Courtl@efendantsMotion to Transfer (Dkt. No. 10and
DefendantsMotion to Dismiss (Dkt. No. 11). Having thoroughly considered the parties’
briefing and the relevant record, the Court finds oral argunrergaessary and hereby DENIE
the Motion to Transfer andsRANTStheMotion to Dismisswithout prejudicefor thereasons
explained herein.

. BACKGROUND

Plaintiff Smokiam RV Resort LLC (“Smokiami$ a Washington Limited Liability
Company operating an RV resort in Grant County, Washington. (Dkt. No. it drincipal
place of business King County, Washingtonld.) Smokiam brings suit against Service One
Inc., dba BSI Financial Services, Inc. (“BSI”), a Delaware corporation with &ipahplace of
business in Texasand William Jordan Capital, Inc. ("WJCI”), a California corporation with a
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principal place of bsiness in Californiald. at 1-2.) Kingdom Trust Company (“Kingdom”) is
not named in the suit, biga partyto the transaction at issue

Smokiamexecuteda Secured Promissory Note (“Notety July 31, 2015vith Kingdom
in exchangdor a construction lan (Id. at 2.)The Note requiresnonthly interest-only payments
(Dkt. Nos. 1 at 2, 10-2 at 1.)iRcipal is payable upomaturity—August 31, 2016.1d.) The
Note has a variety of fee and penalty provisimmndate interest and principal paymentSkt.
Nos. 1 at 2, 10-2 at 2.) Furthéihe Note includeshe followingforum-selection and choice-of-
law clause

[Kingdom] and [Smokiam] specifically acknowledge and agree that this Note and
its interpretation and enforcement are governed by the Laws of tieeoEta

California. Furthermore, each of [Kingdom] and [Smokiamg&vocably: (i)

submits to the jurisdiction of any court of the state of California, located in

Orange County for the purposes of any suit, action or other proceeding arising out
of this note. . . (ii) agrees that all claims in respect of any Proceeding may be
heard and determidén any such court . . . (iv) agrees not to commence any
Proceeding other than in such courts; and (v) waives, to the fullest extent
permitted by law, any claim thatich Proceeding is brought in an inconvenient
forum.

(Dkt. No. 10-2 at 6)Defendantsre not a party to this agreemeFey service the Note. (Dkt.
No. 1 at 3.)

Smokiam alleges th&efendants made numerous errorsenvicingthe Note, including
issung incorrect monthly statementailing to post some of Smokiasmmonthly interest
payments, and charging impropate fees(ld. at 3-4.) Smokiam further alleges thBefendants
refused to timely communicate with Smokiam to remedy these erichrat ¢.) Smokiam claims
that,as a resuldf Defendants’ actionst was unable to obtain lortgrm financing guaranteed b
the U.S. Department of Agricultu(dJSDA") to refinancats construction financingvith

Kingdom, and will be unable to do so in the future due to a chang®hrA policy. (Id. at 5.)It

1 TheCourt judicially notices the documerattached to Defendants’ motioBee Fed. R.
Evid. 201.
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further alleges Defendantseve aware of the pending charigdJSDA policyyet failed to
remedy its errors in a timely mann@d.) Smokiamassertglaims fornegligenceandviolations

of theWashington Consumer Protection A80WCPA"), Wash. Rev. Code § 19.8&d.(at 5-7.)

Defendants move transfeithis casdo another venue pursuant to 28 U.S.C. § 1404(a).

(Dkt. No. 10 at 5-8.) Defendants also mévelismisspursuant to Federal Rule of Civil
Procedure 12(b)(6)Dkt. No. 11 at 3-6.)
. DISCUSSION

Defendants rely heavilymthe forumselectionand choicesf-law clausen making their
arguments(Dkt. Nos. 10at 5-8, 11at 3—4.)But the clause only has force as betwKarmgdom
and Smokiam. (Dkt. No. 10-2 at 6.) Defendants do not atleajetheyrepresent Kingdon,
succeed in Kingdom'’s interest, or constitute a tpiadty beneficiaryBritton v. Co-op Banking
Grp., 4 F.3d 742, 745-48 (9th Cir. 199B)ayhoff Inc. v. H.J. Heinz Co86 F.3d 1287, 1298 n.{
(3d Cir. 1996). Therefore, theourt will not give effectd the clausen resolving Defendants’
motions.

A. Motion to Transfer

A federal district counnay transfer civil action to any other district court in which the

action may have been brought “[flor the convenience of parties and witnesses, in &t aften
justice.” 28 U.S.C. § 1404(a). Before doing so, the Court must make an individualizeldy-cas
case deermination of convenience and fairneSgewart Org., Inc. v. Ricoh Corpl87 U.S. 22,
29 (1988). Factors for a court to consider inclu@®) the location where the relevant
agreements were negotiated and executed, (2) the state that is most fathiliae woverning

law, (3) the plaintiff's choice of forum, (4) the respective parties’ contaititsthe forum, (5) the

2 It would seem Defendants may be acting as an dgekingdom. Defendants fail to
plausibly make this argumeritherefore, hie Courtwill not consider itSeelndep. Towers of

534
N

S

he-

Wash. v. Wshington 350 F.3d 925, 929 (9th Cir. 2003) (“Our adversarial system relies on the

advocates to inform the discussion and raise the issues to the court.”).
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contacts relating to the plaintiff's cause of action in the chosen forum, (6) teeeddés in the
costs of litigation in the two foams, (7) the availability of compulsory process to compel
attendance of unwilling nonparty witnesses, (8) the ease of access to sdyrosd; (9)
whether a forum-selection clause is present, and (10) the public foolitye forum statelones
v. GNCFranchising, Inc.211 F.3d 495, 498-99 (9th Cir. 2000). “[U]nless the balance of faq
is strongly in favor of the defendants, the plaintiff's choice of forum should raeedysburbed.”
Sec. Inv'r Prot. Corp. v. Vigmaf64 F.2d 1309, 1317 (9th Cir. 1985). Further, transfer must
more thari'merely shift inconvenience” from one party to anotike, Inc. v. Lombardi732

F. Supp. 2d 1146, 1158 (D. Or. 2016iting Decker Coal Co. v. Commonwealth Edison,Co.
805 F.2d 834, 843 (9th Cir.1996)

On balance, th@onesfactors do not support transfeadtors (1)}(6) and (8militate
against itFactory7), (9), and (1pare neutralNo factormilitatesfor it. Factor #1 (against)hé
loan was made to an entity whose principal place of business is in Washingtorg bgeure
Deed of Trust on property in Washington, and personally guaranteed by a Washimzggon cit
(Dkt. No. 1 at 1-2.Jactor #2against): viile California and Washington are both familiar wit
tort law, a court sitting iWashingtem would be more familiar with the WCPRactor #3
(against) Smokiamopposes transfer. (Dkt. No. 15.) Factor #4 (agaistjokiamhas
substantial contacts in Washingt@efendanBSI gives no indication that it has comparable
contactan California (Dkt. Nos. 10, 18.Jactor #5against): lhe cause of actiodid not arise in
California, itarose in Washington (where loan payments originated) and in Pennsylvhera (
BSI issuedts erroneous statemeitgDkt. Nos. 1 at 2, 16 at ZPactor #6against) the ptal

litigation coss would be higher in California, as all parties would neddavel to the venue.

ctors

do

Only Defendants neet travel to Washington. (Dkt. No. 16 at 15.) Factor #7 (neutral): neither

party has plead what witnesses may be relevahismiatter Factor #8against): thesources of

proof are located in Washington and either Texas or Pennsylvania, but not Califdrjia. (
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Factor #9neutral) theforum-selection clauses notapplicable to Defendantsactor #10
(neutral) no compelling public policergument is made by either side.

Based on the factors described above, Smokiam’s choice of forum should be presg
Defendantsimotion to transfer is DENIED.

B. Motion to Dismiss

A court must disnss an actionf a plaintiff “fails to state a claim upon which relief can
be granted.” Fed. R. Civ. P. 12(b)(6). Under Rule 12(bH69urt accepts all factual allegation
in the complaint as true and construes them in the light most favorable to the nonmoying j
Vasquez v. L.A. Count¥87 F.3d 1246, 1249 (9th Cir. 2007). However, to survive a motion
dismiss, a plaintiff must cite facts supporting a “plausible” cause of actmsistent with
Federal Rule of Civil Procedure 8(a)(Bell Atlantic Corp. v. Twomnlp, 550 U.S. 544, 555-56
(2007). A claim has “facial plausibility” when the party seeking relief “géefactual content
that allows the Court to draw the reasonable inference that the defendant i®tigide

misconduct alleged Ashcroft vigbal, 556U.S.662, 672 (2009) (quotations omitted). Althoug

a ourt must accept as true a complaint’s vpddladed facts, “conclusory allegations of law and

unwarranted inferences will not defeat an otherwise proper motion to diskessjliez487
F.3d at 1249 (quotatioomitted).

1. Negligence Claim

Smokiam allegethatDefendants were negligent when they included erroneous chatr
on its mortgage statements, failed to credit SmoK@mayments properly made, and refused
communicate andesolve the issues atimely manneonce identified. (Dkt. No. 1 at 3-6.)
Smokiamfurther claims itwas injuredas a result of these errofkl.) Defendants assert that
even if these allegations are true, Smokiam fails to state a claim for eheftcan be granted
becausehey owed no duty of care to Smokiam. (Dkt. No. 11 at 4.)

As a threshold mattethe Court must determin&hat substantive law to apply.

Defendants allege that California laantrols, based on thidote’sforum-selection and choice-

ORDER DENYING DEFENIANTS MOTION TO
TRANSFER AND DENYINGDEFENDANTS’
MOTION TO DISMISS

C17-0885JCC

PAGE- 5

rved.

5
part

fo

jh

ges




© 00O N o o A W N P

NN NN NN R R R R R R R R R R
OO 00 N N -, OO 00 N oY 010NN 0 N -RE O

of-law clause(Dkt. No. 11 at 3—4.) As discussed above, ther€wll not give effect to the
provision.SeeParacor Fin., Inc. v. Gen. Elec. Capital Coyp6 F.3d 1151, 1165 (9th Cir. 199¢
(“A choice-offaw clause . . may not be invoked by one who is not a party to theawnn
which it appears.”)Instead, the Court looke the rules of the forum state to determine what
state’s substantive law to applg. at 1164. Undethatapproachabsent an actual conflict
between Washington law and that of another potentigdjicable statethe Court applies
Washngton substantiviaw. Burnside v. Simpson Paper C864 P.2d 937, 942 (Wash. 1994),
The parties identify California and Washington as potentigbiglicable statedbut fail to
identify an actuatonflict between the twoSeeDkt. No. 11 at 4) (“Washington law . . . is in
accord”) (Dkt. No. 15 at 9) (pointing out the similarity between Washington and California
substantivédaw). Thereforethe Court will apply Washington substantive law.

That said, ltere is little distinction bateen Washington and California negligeiha® in
this areaBoth jurisdictions require the following showings to support a negligence ¢Bjrtite
existence of a duty, (2) a breach of that dutya(Bsuling injury, and (4) causatiohowman v.
Wilbur, 309 P.3d 387, 389 (Wash. 201B)endoza v. City of Los Angel&6 Cal. App. 4th
1333, 1339 (1998). Defendarattack the adequacy of Smokian€emplaint on the first
element: the existence of a duty. (Dkt. No. 11 at 3-B&jendants asseBmokiam’s claim must
fail because loan service provider owes no duty of care to a borranger either California on
Washington law.Ifl.) Our courts concuSee, e.g.Syed v. JP Morgan Chase Bank N2016
WL 9175632 at *6—7 (W.D. Wash. Nov. 22, 2018hnson v. JP Morgan Chase Bank N.A.
2015 WL 4743918 at *8 (W.D. Wash. Aug. 11, 2QX8e alsdrokarz v. Frontier Fed. Sav. &
Loan Ass06.656 P.2d 1089, 1092 (Wash. App. 1982pChing asimilar concusion as our

courts). ® long as a loan servics activities do not exceed the scagfea conventional lender,

3 Pennsylvania substantive law could conceivably apply, as BSI issued itsiafleg
erroneous stateamts from this jurisdiction. (Dkt. No. 16 at 2.) But none of the parties make
assertion.
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the servicewill be treated as a lender for purposes of determining its duty to a bor&eeer.
e.g, Syed 2016 WL 9175632 at *6lohnson2015 WL 4743918 at *&han v. CitiMortgage,
Inc.,, 975 F. Supp. 2d 1127, 1147 (E.D. Cal. 2013). Afjeéfiders do not owe a fiduciary duty {
borrowers because they conduct their transactions at arm’s lemgktarz 656 P.2dat 1092.
Smokiam does not present any plausible facts to suppasseetiorthat Defendantsactions in
servicing the loatetween Smokiam and Kingdoerceeded that of a traditional lender.
Thereforeunder Washington law, Defendants do not owe Smokiauty of care

Smokiam arges fora different approach. It suggests the Court should dpplfactors
articulated inBiakanja v. Irving 320 P.2d 16, 190al. 1958), to determine/hether adutyis
owedby Defendants to Smokiam. (Dkt. No. 15 at 14—Br) those factorenly applywhen
determining the scope of a third party’s dutya negligence actioilooper v. Jevnes6 Cal.
App. 3d 860, 869 (1976%uch analysis is not relevamtre Defendantsactingasaloan service
provider,owe the same duty of cat@ Smokiamasthat ofthe lender~Kingdom.Khan, 975 F.
Supp. 2dcat 1147. Kingdomas the lendegwesno duty of care to Smokiam.

Smokiamfails to state anegligenceclaim for which relief can be grantetihe portion of
DefendantsMotion to Dsmissaddressinglaim #1(Dkt. No. 11 at 3-¥is GRANTED.
Furthermorefurther pleadingvill not cure the infirmity hereKrainski v. Nev. ex rel. Bd. of
Regents of Nev. Sys. of Higher Ed6d6 F.3d 963, 972 (9th Cir. 2010). Therefore, the Court
dismisseghis claimwith prejudice.

2. WCPA Claim

Smokiam allegeBefendantwiolatedthe Washington Consumer Protection Act
(WCPA), Revised Code of Washington § 19.86, based on the manner it serviced Smokiar
from Kingdom.(Dkt. No. 1 at 6.) A properly plead WCPA violation requires facts demonstrg
the following elementd1) an unfair or deceptive act or practi¢®) occurring in trade or
commerce(3) that impacts the public intere§d) thatcauses injury to the &htiffs’ business or

property, and (5) causatiodangman Ridge Training Stables v. Safeco Title Ins. d® P.2d
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531, 533 (Wash. 1986@hefendants assert Smokiam failed to adequately phesfirst, third,
and fifth elemerd for aWCPA claim. (Dkt. No. 11 at 5-6.)

Regarding the first elemerdnunfair or deceptivact orpractice, Smokiam alleg¢hat
BSI included incorrect balance amounts on its statements, refused to allow @rtmkiay the
correct amount, and when Smokiam was unable to pay the incorrect amount, BSI chargeq
Smokiam a late fee. (Dkt. No. 1 at Bipfair acts can bper seunfair, or can be unfair based
upon thecapacity of the adb deceive a substantial portion of the pulicloor
Billboard/Washington, Inc. v. Integra Telecom of Washington, 17€ P.3d 10, 18 (Wash.
2007). Smokiansatisfiesthe secondequirement. The allegations contained in ibsrplaint are
sufficient to demonstrate that a substantial portion of the podlittlbe deceived by BSI's
practicesSeeDwyer v. J.1. Kislak Mortg. Corp13 P.3d 240, 242 (Wash. App. 20Q@)cluding
additional amounts as part of the balance due in a mortgage statement could deqandid
for purposes of a WCPA claimphis is all that is required to satisfy the first element.

Regarding the third element, impact to the public interest, Smokiam failswiol@
sufficient facts in its Complaint to satisfy its pleading requireneegFed R. Civ. P.8(a)2);
Igbal, 556 U.S. at 672. Smokiamerely alleges that “Defendants’ actions are contrary and
injurious to the public interest,” béails to provide the how and wh{Dkt. No. 1 at 6.) Only in
response to Defendants’ Motion to Dismiss does Smokiam provide thedaetssary to satisfy
its pleadingequirementlgbal, 556 U.S. at 672. That being said, the Court “should freely giy
leave [toamend] when justice so requires.” Fed. R. Civ. P. 15(a)(2). Dismissal without leay
amend a complaint is “improper unless it is clear, up@novaeview, that the complaint could
not be saved by any amendmemdrainski, 616 F.3cat 972.Here, it appars the infirmity could
be cured with proper pleading. Therefore, the Court gtaat® to amend

Regarding the fifth element, causation, Smokiam alleges that it was unabledaaefin
its obligaton with Kingdom through a loanith Old West Federal Cdit Union, guaranteed by

the USDA, because of Defendants’ actiddgt Smokiam fails to pleaahy facts supportingshy
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Defendants caused this outcome. (Dkt. No. 1 at 4-gefjsFnusbe plead to allow the Court to
draw a sufficientnference Igbal, 556U.S.at 672 (2009). ike the third element, this deficienc
maybe curable ttough amendment. The Court graleave to amend

The portion of Defendants’ Motion to Dismiss addres$itggm #2(Dkt. No. 11 at 46)
is GRANTEDwithout prejudice.

1. CONCLUSION

For the foregoing reasorBefendantsMotion to Transfer (Dkt. No. 10) is DENIED an
DefendantsMotion to Dismiss (Dkt. No. 11) is GRANTED with prejudice aLlaim #1
(Negligence) and without prejudice as to Claim #2 (WCPA violation).

The Court GRANTSSmokiamleave to amend it€omplaint, but only with respect to
facts necessary to support a claim based on a violation of WIEB/okiam chooses fde this
amendmentit mustbe done within thirty (30) days of the date of this Ofddihe Court’s
dismissal ofSmokiam’s WCPA clainwill only take effect ifSmokiam does not file an

amendment to it€omplaint within the prescribed time

DATED this22nd day of September 2017.

U

\Lécﬁm/

John C. Coughenour
UNITED STATES DISTRICT JUDGE

4 The Court cautions Plaintiff that any amendment tadtsnplaint would supersediee
current ComplaintLacey v. Maricopa Cnty693 F.3d 896, 925 (9th Cir. 2012).
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