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. Open Source Steel, LLC et al

UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON
AT SEATTLE

ELLIOT KREMERMAN,
Plaintiff, CASE NO. C17-953-BAT

V. ORDER GRANTING PLAINTIFF'S
MOTION FOR SUMMARY

OPEN SOURCE STEEL, LLC, et al., JUDGMENT AND DENYING
DEFENDANT’S MOTION FOR
Defendants. SUMMARY JUDGMENT

Before the Court are the motions for summadgment of Plaintiff Elliot Kremerman
(“Kremerman”) and Defendant/Counterclaimante@gsource Steel, LLC (*OSS”), pursuant to
Fed. R. Civ. P. 56, on OSS'’s counterclaims formafi@se marking in violation of 35 U.S.C. §
292, and unfair business practitewiolation of the Lanham Act, 15 U.S.C. § 1125(a) (“Lanh
Act”), and Washington’s Consumer Prdien Act, RCW Section 19.86.020 (“CPA”). Dkts.
113" and 115, respectivefy.

The Court grants Plaintiff's motion, dies Defendant’s motion, and dismisses

Defendant’s counterclais with prejudice.

tOriginally docketed at Dkt. 110, but refiled widlocuments under sealrguant to Stipulated
Protective Order (Dkt. 74).

2Based on prior dismissals, Plaintiff has noraffitive claims remaining and OSS’s counter-
claims 1-5 were rendered mo8eeDkts. 97, 103.
ORDER GRANTING PLAINTIFF'S MOTION FOR SUMMARY

JUDGMENT AND DENYING DEFENDANT’'S MOTION FOR
SUMMARY JUDGMENT -1
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BACKGROUND

A. Procedural Background

This case involves the alleged infringemenpafented cannabis distillation equipment
Kremerman, who operates through a Califotmesed company, Summit Industrial Supply, LU
d/b/a Summit Research Tech (“Summitfjled his original complaint against Defendants Opt
Source Steel, LLC (*OSS”), ant$ principals, Joshua Delland James Dellay (collectively
“Defendants”) in the NortherDistrict of California on Jauary 20, 2017. Kremerman claimed
Defendants copied and marketawck-off versions of his innovative patented distillation heg

products. He alleged (1) direct infringementJ.S. Design Patent Nos. D775,310 and D776,

238 (“the Patents”) under 35 U.S.C. § 271(a)jriduced infringement of the Patents under 3%

U.S.C. § 271(b); (3) contributoipfringement of the Patents under 35 U.S.C. § 271(c); (4) tr

dress infringement under 8§ 43(a) of the Lanhfct; (5) unfair busiass practices under

California Business & Professional Code § 17200@¥LL"); and (6) unjust enrichment. Dkt. 1.

On June 9, 2017, the case was tramsteto this Court. Dkts. 45-46.

On September 8, 2017, the Court dismissed Kremerman'’s induced infringement,
contributory infringement, and unjust enrichment claims. Dkt. 76. On October 27, 2017,
Defendants filed an Answer to the Comptdibkt. 82) and on March 27, 2018, filed a First
Amended Answer asserting theunterclaims now at issuekt. 93. On April 23, 2018, after

Kremerman filed a Rule 12(b)(6) motiond®smiss (Dkt. 95), Defendants filed a Second

3 There are “no artificial disctions between Kremerman a8dmmit.” Dkt. 116, Declaration of

Rick Chang, Exh. 22 at 3. The Court assumesattts of one are the acts of the other.

ORDER GRANTING PLAINTIFF'S MOTION FOR SUMMARY
JUDGMENT AND DENYING DEFENDANT’'S MOTION FOR
SUMMARY JUDGMENT - 2
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Amended Answer, Affirmative DefensesicaCounterclaims, further detailing their
counterclaims and mooting Kremem&motion to dismiss. Dkt. 97.

On May 24, 2018, Kremerman filed a mottonvoluntarily dismiss his affirmative
claims because “Defendants have discontinubss smarketing, and distribution of the produc
infringing on [the] patented designs”[;] “the sales volume efittiringing products was very
low”; “[his] damages claim thus would not be sci#ntly large to justify pursuing his claims[;]
and he would pursue a “re-examination of the mate-suit based on claimed prior art.” Dkt. §
at 5-6. The parties agreed Kremerman'’s paedttrade dress infringeent claims should be
dismissed with prejudice as Kremerman had #mmeously submitted a terminal disclaimer to
the United States Patent and Trademark OffidSPTQO”) disclaiming the remaining term of
the Patents as of May 18, 2018, which renderegdmsling patent and tradiress claims moot,
and eliminated any likelihood déditure issues regarding tiatents and corresponding trade
dress. Dkts. 98, 100-102. Defendants requestedstiahwith prejudice of Kremerman's UCL
claim. The Court dismissed the claim withpu¢judice as Defendants had not shown legal
prejudice. Dkt. 103 at 2. On SeptemBe018, Kremerman sought leave to amend his
complaint to assert an unfair business pcastclaim under Washington law. Dkt. 107. That
motion was denied because of undue delay aataility to show good cause for the amendme

Dkt. 128%

4+OSS contends the voluntary dismissal prabhes Kremerman had no basis to bring such

claims. The contention is without merit. Kremerman has never admitted to the falseness of his

claims and OSS acknowledged it has no bagissfuute that Kremerman genuinely believed
OSS counterfeited and copied his productd. Dk4, Morrissey Decl Exh. 1 (OSS Depo. Tr.
186:4-17; 188:8-17).

ORDER GRANTING PLAINTIFF'S MOTION FOR SUMMARY

JUDGMENT AND DENYING DEFENDANT’'S MOTION FOR
SUMMARY JUDGMENT - 3
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Remaining at issue are OSS’s countercldongatent false marking and unfair busine
practices under the Lanham Act and Washingt@#®A. OSS contendsremerman claimed his
distillation products were patented when theyengot and that he fal disparaged OSS and
its owners with the intent tdissuade customers and supplieosn doing business with OSS ar

to put OSS out of business. Dkt. 115 at.8n his motion for summary judgment and in

d

opposition to OSS’s motion for summary judgméiremerman contends that OSS cannot shpw

the required injury or damages to support igsnok and cannot show that any statements mag
by him amounted to false marking or thagyhmisled or deceived anyone. Dkts. 113 and 130
B. Factual Background

Kremerman is a California residemcaSummit Industrial Supply is a California
company. Dkt. 112, Declaration of Elliot Kremman, 1. Kremerman has designed, marketgq
and distributed cannabis distillation products, includirggilthtion heads, since 201Kl In
2015, Kremerman developed two novel designs &iraat-path distillation head, SPD-1 (a

bent head product) and SPD-2 (a straight head prodidictt T 2. According to Kremerman, hi

initial designs were different fromnything else previously on tinearket because he specifically

designed the distillation hesdor the cannabis markeg., by changing the size and geometry
the heads and joints used to attach the distilidtieads to the distillatn kit, utilizing quality
glass, and using designs that did remuire a separate vacuum pduit.

Kremerman hired custom glassware manuifi@rs to manufacture custom-made prodd
based on his designs and specifications. k¢ lired United Glss Technologies (“United
Glass”) owned by Max Carraro, and later ampany called Rocco &mtific operated by

Anthony Rocco. Kremerman began working wilax Carraro and United Glass in mid-2015,

ORDER GRANTING PLAINTIFF'S MOTION FOR SUMMARY
JUDGMENT AND DENYING DEFENDANT’'S MOTION FOR
SUMMARY JUDGMENT - 4
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and transitioned the manufacturiafhis distillation head products to Rocco Scientific in 201
Dkt. 112, Kremerman Decl., § 3. Kremermaimisial SPD-1 and SPD-2 products were
immediately successful once he began marketing them in RDE&.q 4.

In March 2016, Kremerman retained a Nésvsey-based intellectual property lawyer,

Michael Feigin, to obtain patent and tradeknarotection for his products and designs, which

\wr)

included registering the “SPD”ademark and filing patent applications for the SPD-1 and SPD-

2 distillation heads. The initial patent applions were completed and filed by April 11, 2016

Patent D775310 (for SPD-1) and D776238 @®D-2) were issued on December 27, 2016 and

January 10, 201éd., 7 5.

In late 2015, OSS considered entetimg market. OSS had no prior experience
manufacturing, marketing, or distriting distillation products. Dkt. 112Morrissey Decl., Exh.
1 (OSS Depo. Tr. 62:5-63:3; 64:7-2D OSS first had discussions about distillation heads wi

Chinese company, with which it later contracteanake its products sometime in late 20d5.

ith a

Exh. 1 (OSS Depo. Tr. 306:15-18.3). In Febru2dy6, OSS contacted Kremerman’s glasswdre

supplier, United Glass, wbtain distillation headsd., Exh. 1 (OSS Depo. Tr. 269:13-270:4;
273:17-24). OSS represented toxMzarraro of United Glass thétwas seeking distillation
heads because of its interest in using Un@éaks as a supplier of products for distributiain,.
Exh. 1 (OSS Depo. Tr. 277:6-2483278:8-18); Dkt. 111, Morriey Decl., Exh. 5 (0SS01086).

Carraro provided OSS with images and sfieations for Kremerman'’s distillation head

SMr. Morrissey'’s declaration was originally filed Dkt. 111 with Exhibits 1 through 18, and r¢

filed at Dkt. 114 with Exhibits 1, 7, and 12 under seal.

ORDER GRANTING PLAINTIFF'S MOTION FOR SUMMARY
JUDGMENT AND DENYING DEFENDANT’'S MOTION FOR
SUMMARY JUDGMENT -5
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products. Dkt. 114, Morrissey Decl., Exn(QSS Depo. Tr. 274:12-1@91:16-2; 327:12-15;
350:3-351:8); Dkt. 111, Morrissey Decl., Exh. 5 (OSS01087488)Exh. 6. Shortly thereafter,
OSS sent the images and specifications pravimeCarraro to the Chinese company. Dkt. 114
Morrissey Decl., Exh. 1 (OSS Depo. 311:25-3137%73:15-314:19; 344:99; 394:4-8); Dkt.
111, Morrissey Decl., Exhs. 6, 7SS then hired the Chinese caang to manufacture straight
and bent-head distillation products. Dk14, Morrissey Decl., Exh. 1 (OSS Depo. Tr. 329:154
22; 367:17-368:12; 383:7-11; 384:16-20).

In March 2016, OSS began marketing its distillation head products on social medid
describing them as “American made” products tiad been “reverse[] engineered” from the
Summit products on the market. Dkt. 114, Megay Decl., Exh. 1 (OSS Depo. Tr. at 331:5-
332:5; 384:8-20; 389:13-22). OSS aisttially referred to its dishiation head products in its
marketing materials using Kremerman’s “SPD” trademiatk Exh. 1 (OSS Depo. Tr. 436:5-8)
see alsdkt. 111, Morrissey Decl., Exh. 8 (adveeisent for “Jacketed SPD Head”); Exh. 9
(email sent to distribution list offeryy “OSS SPD” distillation head).

In March 2016, Kremerman learned th&®was marketing distillation heads that
appeared to be very similar to his produ€t®m social media posts made by OSS and its
principal James Dellay, Kremerméearned that OSS claimechid “just reverse engineered”
Kremerman'’s products. Dkt. 112, KremermaecD, § 6, Exh. 1 (EK0199). Kremerman also
learned that OSS was marketing Histillation heads when he saw a post with an image of h
distillation head on OSS’s Instagn page. Max Carraro of Unité&lass testified that OSS told
him Kremerman was a former employee of thaimd that OSS actually owned the rights in

Kremerman'’s designs and Summit’s products and Kremerman testifiedaivato shared this

ORDER GRANTING PLAINTIFF'S MOTION FOR SUMMARY
JUDGMENT AND DENYING DEFENDANT’'S MOTION FOR
SUMMARY JUDGMENT - 6
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information with him in March 2016. Dkt. 1184orrissey Decl., Exh. 2 (Carraro Depo. Tr. at
376:10-378:5); Exh. 3 (Kremerman Depo. Tr. 217218:3). OSS maintains that it made no
mention of Kremerman or Summit in its comnications with Carraro. Dkt. 114, Morrissey
Decl., Exh. 1 (OSS Depo. Tr. 275:21-25). Kremermeanies that he ever worked with OSS of
either of the Dellay brothers, and never auttetiOSS to have access to his products or des
or to act as a distributor of hisqatucts. Dkt. 112, Kremerman Decl., I 7.

Kremerman was very concerned that thegmes of competing versions of his product]
designs on the market would undermine the potential market for his own products. Dkt. 11

Kremerman Decl. § 5. OSS’s Chinese-made versbtise distillation heads had significantly

lower manufacturing costs, and OSS was thustaljpeice its products substantially lower than

Kremerman'’s prices. Dkt. 114, Morrissey Deélxh. 1 (OSS Depo. TB20:17-22; 354:14-24;
367:24-368:12)compare id.Dkt. 111, Morrissey Decl., Exh. B2 -1072 (distillation heads
from United Glass at $250 per unit) with Exh(distillation heads from Chinese manufacturer|
(using specifications provided by United Glas®eDkt. 114, Morrissey Decl., Exh. 1 (OSS
Depo. Tr. 311:25-312:7; 313:15-28pmpareDkt. 111, Morrissey Decl., Exh. 11 (large
distillation heads from Unite@lass at $315 per unit) wittl., Exh. 12 (distillation heads using
specifications provided by United Glass from the Chinese company).

On April 22, 2016, Kremerman authorized lagyer, Mr. Feigin, to send OSS a “ceas
and desist” letter that informed OSS of his intenpursue litigation against OSS if it continue
marketing distillation head products. Dktl2, Kremerman Decl., § 9, Exhibit 2 (EK02467-
EK02470. The letter was sent to OSS via certifredl and signed for by a representative of O

(EK04088).Id., Exhibit 3. Kremerman also posted ttease and desist letter on his Summit

ORDER GRANTING PLAINTIFF'S MOTION FOR SUMMARY
JUDGMENT AND DENYING DEFENDANT’'S MOTION FOR
SUMMARY JUDGMENT -7
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Research Tech Facebook account on July 12, 2016. Dkt. 116, Chang Decl., Exh. 16. OSS
responded to the cease and desist lettas. [@tvsuit was filed in January 2017. Dkt. 112,
Kremerman Decl., 1 9.
C. Motions to Strike

OSS lists various statements of fact (“SPiEtonsiders “not reamably disputed.” Dkt.
115 at 8-17. Kremerman “moves to strike the folloggvexhibits and ‘SOFs’ that rely on them:
Exhibits 4, 5, 5a, 13, 16, and 24; SOFs 2, 5, 16, 38, 40, 53.” Dkt. 129 at 14. Kremerman a
moved to strike, but failed to includetime foregoing summary, Exhibit 19 and SOF $ée id.
Kremerman also moves to strike the declarabf Joshua Dellay, presented in opposition to
Kremerman’s motion for summary judgment (Dkt. 132) because it purports to offer a new

damages calculation not preusly provided in discovery.

1. Exhibits and Correlating SOF$
“A trial court can only consider admisstbévidence in ruling on a motion for summary

judgment.”Orr v. Bank of Am., NT & SA&85 F.3d 764, 773 (9th Cir. 2002). “In a summary

judgment motion, documents authenticated thrqaaysonal knowledge must be ‘attached to an

affidavit that meets the requirements of [FediRI] 56(e) and the affiant must be a person
through whom the exhibits could be admitte iavidence.’ [citation omitted]. However, a
proper foundation need not beasished through personal kniaadge but can rest on any

manner permitted by Federal Rule of Evidence 901(b) or 9924t 773—74. “The burden to

¢ The term “SOF” is used for clarity in deadj with Kremerman’s motions to strike only.

ORDER GRANTING PLAINTIFF'S MOTION FOR SUMMARY
JUDGMENT AND DENYING DEFENDANT’'S MOTION FOR
SUMMARY JUDGMENT - 8
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authenticate under Rule 901 is not higlriited States v. Regi884 F.3d 230, 236 (4th Cir.
2018);quoting United States v. Hassat#2 F.3d 104, 133 (4th Cir. 2014). “The district court
must merely conclude that ‘theryucould reasonably find that tleeidence is authentic,” not tha
the jury necessarily would so findd.

To the extent an “SOF” created by OS®tsrbriefing merely describes the exhibit to
which it refers (and if the exhibis deemed admissible), the S@&ed not be stricken. Howeve
if an SOF incorporates legal argument, condasj and/or facts in disputes, it will not be
considered by the Court.

SOF 2: On March 10, 2016, Kremerman weatn Summit Industrial’'s website:

“We have combined the quality and eféincy unseen in typical short path

distillation heads into the Licensed\igoreux SPD-2 short path head.”; “We

have combined the quality and efficienayseen in typical shopath distillation

heads into the Licensed\Egoreux SPD-1 short path head.” Dkt. 116, Chang

Decl., Exh. 4.

Plaintiff moves to strike SB©2 and Exhibit 4 because it svaot produced in discovery;
counsel for OSS cannot personaliyest to its authenticityna Kremerman did not verify the
images contained in Exhibit 4 at his depasitiDkt. 129 at 7 (citing Dkt. 116, Chang Decl., E
18, Kremerman Depo. Tr. 288 (“Q. ... do you have @ason to believe thétis ... was not on
your website? A. | don’t know. | don’t knowtifiis was rewritten. dlon’t know anything.”).

Exhibit 4 is a copy of Kremerman’s webpagdich was entirely within his possession
custody, and control. Exhibit 4 was presentedr@merman and his counsel for authenticatio
during their depositions. Mr. Feigin testified that submitted as exemplars, the images from
client’s webpage to the USPTO in support oéKeerman’s sworn patent applications, and thg

he reviewed the images before submitting thBit. 136, Declaration of Duane Mathiowetz,

ORDER GRANTING PLAINTIFF'S MOTION FOR SUMMARY
JUDGMENT AND DENYING DEFENDANT’'S MOTION FOR
SUMMARY JUDGMENT -9
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Exh. 3 (Feigin Depo. Tr. 79:8-80:80:24-81:7; 81:22-82:1Kremerman, who is the custodian

of his company’s documents, testified “if thvgs the image that was taken from my website

during that time, it's probably correct.” DKt16, Chang Decl., Exh. 18 (Kremerman Depo. Ti.

288:17-23). Kremerman also confirmed that patent attorney sent in the image &t
Kremerman Depo. 288:11-13); and that he did not lagvatent license at the time he made th
statements in March 201&l( at Kremerman Depo. Tr. 289:7-18).

Kremerman also objects to Exhibit 4 on greunds that it is inadmissible hearsay.
However, when a statement is offered agansbpposing party and the statement was made
the party, it is not hearsay. Fed. R. Evid. 801(d#8)previously noted, #re are “no artificial
distinctions between Kremerman and SumnsggDkt. 116, Chang Decl., Exh. 22) and
therefore, the acts of one are ddesed the acts of the other. &vif it is considered hearsay, it
gualifies under the hearsay exceptias a record of regulartpnducted business activityee
Fed.R. Evid. 803(6)), because it was postedpidished on Summit’'s webpage and used as
exemplar in a sworn patent application. Bagedhe foregoing, the jury could reasonably find
that the evidence is authentic and thereforenis motion to strike Exhibit 4 and SOF 2 is
denied

SOF 5: On April 8, 2016, Kremerman wmbn his Facebook account that his

patent agent had “worked up the sstiimages of our products for the

patent....the images that are being agpt@our granted patents are so f*cking

sexy its amazing.” Dkt. 116, Chang DeclxhE5 at 25 (“true and correct copy of

images from Elliott Kremerman'’s Facebook account under the name ‘Jonathan

von Braun.”).

Plaintiff moves to strike Exhibit 5 becausés unauthenticated and inadmissible in its

entirety because it was not produced in distpyFacebook records must be authenticated by

ORDER GRANTING PLAINTIFF'S MOTION FOR SUMMARY
JUDGMENT AND DENYING DEFENDANT’'S MOTION FOR
SUMMARY JUDGMENT - 10
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“certification by a Facebook recordastodian;” and Kremerman did not “verify” the exhibit
during his deposition or testify that he uskid Facebook account “extewsly for ...business.”
Dkt. 129 at 8.

As Exhibit 5 was taken from Plaintiff'sd€ebook account, it was in his sole possessig
custody, and control, before and during thigdition. OSS contends gnkremerman knew that
this account was under the alias “Jonathan v@uBtas this name was not identified in
Plaintiff’s initial disclosure and counsel for OSS indepentlg discovered the account on
Facebook and put it before Kremerman durirggd@position. Dkt. 135, Appendix A at 4-5.
Kremerman testified that he recognized fhésebook account and identified the names it wa
held under before it was changed to “Jonathan von Brae,”Jon Brown” and “Jon Brown
Valentine. Kremerman changed the accdartonathan von Braun when the account was
banned for violating Facebook’s posting policiekt. 116, Chang Decl., Exh. 18 (Kremerman
Depo. Tr. 391:13-392:7, 39B394:2, 426:6-10)%ee alspExh. 5 (Facebook page of Jonathan
von Braun at p. 12 (“spread the word yall, illdre here for a while. elliot kremerman account
got a ban.”)

Kremerman never indicated this documemat anything other than his own Facebook
account and there is no evidence that sometsgeaccessed his account. Dkt. 116, Chang D¢
Exh 18 (Kremerman Depo. Tr. 394:3-11). When askbd had any reason to believe this was
not a representation or copy of his Facebook account, Kremerman admitted “its from [his]
original account.’'ld., Exh 18 (Kremerman Depo. Tr. 393:5-18). Kremerman also testified t
he used the account for his businéggpme promotion stuff, sureld., Exh. 18 (Kremerman

Depo. Tr. 393:25-394:2).

ORDER GRANTING PLAINTIFF'S MOTION FOR SUMMARY
JUDGMENT AND DENYING DEFENDANT’'S MOTION FOR
SUMMARY JUDGMENT - 11
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Relying onUnited States v. Reci884 F.3d 230, 237 (4th Cir. 2018), Kremerman argl
that OSS must present a certification froat€book to properly authenticate this exhibit.
However, the gist dReciois not whether a jury could finthat Kremerman did not author the
posts in question, but rather whet the jury could reasonablyé that he did. Here, there is
sufficient evidence to tie Kremman to the account. At all times, Kremerman acknowledged
was his Facebook account (Dkt. 116, Chang Decl., Exh. 18 (Kremerman Depo. Tr. 391:13
392:12; 426:6-10)), and he never disputed ownprsf the account or authorship of the
contents, albeite disputes the audience and whetheudesl the account for business purpdse

Based on the foregoing, there is suffitiemidence from the account and from
Kremerman'’s testimony, for the jury to reasonahglfthat the evidence is authentic. Therefo
Plaintiff's motion to strikeSOF 5 and Exhibit 5 idenied

SOF 16:0n October 14, 2016, Kremerman, agagferring to his distillation

head products, advertised and proedodn Summit's website that “THIS

GLASSWARE IS PATENTED BY THE U.S. PATENT AND TRADEMARK

OFFICES.” Dkt. 116, Chang Decl., Exh. 13 at EK04723 (emphasis in original).

Kremerman confirmed that this staterheras on his website on or around this

time.Id., Chang Decl., Exh. 17 (Kremerm&epo. 303:1-302:6). Kremerman'’s
website extended to both intrastatea@Nington) and interstate commerce.

Kremerman moves to strike Exhibit 13 e grounds it contains inadmissible hearsay.

Dkt. 129 at 10. Exhibit 13 is a letter from an at&y for Julabo USA, Inc. to Elliot Kremerman

7In his declaration, Kremerman statesieught the account was suspended and no longer

1eS

this

eS.

[e,

accessible, he had not accessed the accoumet 20i®, it was a personal account, intended for an

audience of less than 200 fids, and was “not a business account, although he sometimes

referred to his business on the accdubkt. 112, Kremerman Decl.,  § 11-12
ORDER GRANTING PLAINTIFF'S MOTION FOR SUMMARY

JUDGMENT AND DENYING DEFENDANT’'S MOTION FOR
SUMMARY JUDGMENT - 12
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at Summit Industrial Supply, LLC, regardingui@mit Research Disparagement of JULABO®
Trademark”, which states, in pertinent part:

Your website states that "known coeurfeiters on the market whom [sic]
unethically steal the work of others i@sale and should l@voided at all costs
are, Open Source, Lab Society, Huu$t, Julabo, Genius extraction ... "

In connection with Summit Reseats Kurzweg Rundkolben glass set
SPD-2 and E-Vigoreux SPD-1producysur website states "THIS
GLASSWARE IS PATENTED BYTHE US PATENT AND TRADEMARK
OFFICES." (Emphasis in original.)odr website, in connection with your
Summit Hochstrom Filter product that, altates that Summit’s "patented filter
plate technology is thheart of this system.” Plighed on your Facebook pagel is
a cease and desist letter sent to Cpeurce Steel, LLC, on behalf of Summit
Industrial Supply, dated April 22, 2006. timat letter your counsel states,
"Summit Industrial Supply has non-pulblesi patent applications which are
expected to issue soon." This statenmewulirectly opposed tthe statements on
your website claiming patent protectifor the above products. A search of
USPTO patent records shows no publishgaiegtions or issued patents in your
name individually or in the name 8ummit Industrial Supply, LLC. Your false
statements regarding possession of U.SnpatEre likely to disuade others from
purchasing products from other companisne or in conjunction with your
express, derogatory statements, refereatede, regarding éhnature of Julabo’s
products, these false statements regarg@iatent protection are likely to harm
Julabo.

Dkt. 116, Chang Decl., Exhibit 13 at 2-3. Whekexbabout the letter arslatements quoted in
the letter, Kremerman confirmékat he received the lettercaposted the statements on his
website. Dkt. 116, Chang Decl., Exh. 18 (Kreman Depo. Tr. 300:2-801:3-23; and 303:24-
304:6). The evidence reflects that Kremerman weckthis letter from Julabo counsel in the
regular course of business, andtthe verified theantents during his depiéen. Thus, the jury
could reasonably find that the evidence is entit and Kremerman’s motion to strike Exhibit
is denied Whether Kremerman “advertised and prosator the posting extended to intrastat
or interstate commerce are factual disputes.

ORDER GRANTING PLAINTIFF'S MOTION FOR SUMMARY
JUDGMENT AND DENYING DEFENDANT’'S MOTION FOR
SUMMARY JUDGMENT - 13
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SOF 38: Along with posting the cease and desist letter, Kremerman wrote on

Summit’'s webpage, “...buyers bewardstts counterfeit glass and low

quality....we have images of their glass imploding on customers as well as heads

in our hands that are known not to work.” Dkt. 116, Chang Decl., Exh. 16.

Kremerman moves to strike Exh. 16 “which putpdo be a screen shot from Plaintiff's
Facebook account, but it has neeb properly authenticated tigerefore inadmissible, and

should be stricken from ¢érecord.” Dkt. 129 at 12.

In his deposition, Kremerman confirmed thatdosted the cease and desist letter on hi

Facebook account. Dkt. 116, Chang Decl., Exh((Kit8merman Depo. Tr. 305:18-25; 306:1-16).

Kremerman was shown and questioned abasitetkhibit at his deposition on August 30, 2018

At that time he did not deny this Facebook account belonged to him nor has he produced

any

evidence to contradict it iany way. Based on Kremerman’s acknowledgements, the jury could

reasonably find that Exhibit 16 &ithentic and therefore, Kremman’s motion to strike SOF 38

and Exhibit 16 islenied

SOF 40: These disparagements were publicly posted even though Kremerman

had no evidence to support his claims. Chang Decl., Exh. 18 (Kremerman Depo.

306:19-308:5).

Plaintiff argues that SOF 40 should becgien because Defendant has provided no
evidence that Exh. 16 was “publicly posted.” Piidfiralso argues thdDefendant’s claim that
Plaintiff had “no evidence” to support his claim$aied by the fact that those claims survive
motion to dismiss in this Court. Dkt. 129 at 12.

Exhibit 16 is a publicly available Facebook aasbthat belongs to Kremerman, who is

doing business as Summit Research Tech. Bleelfook posts were copied from the publicly

ORDER GRANTING PLAINTIFF'S MOTION FOR SUMMARY
JUDGMENT AND DENYING DEFENDANT’'S MOTION FOR
SUMMARY JUDGMENT - 14

0 a




10

11

12

13

14

15

16

17

18

19

20

21

22

23

available Facebook account and at the time acdwssdmitted his declaration, Kremerman'’s
Facebook accounts could be publicigwed at the following urls:
http://lwww.facebook.com/cold6deadbhads6

http://lwww.facebook.com/SummitResearchTech/
http://lwww.facebook.com/SummitResearchTech/

Dkt. 116, Chang Decl. T 19. Therefore, Exhibit 16 was “publicly pos&eke.g, Certainteed
Corp. v. Seattle Roof Broker2010 WL 2640083, *5 (W.D. Wash.)The internet, by its nature
is accessible by an interstate audience.”)

Kremerman'’s defense that his claim survigeghotion to dismiss is not relevant to
whether Kremerman was publishing false stateémabout his patents in July 2016. However,
the Court views counsel’s comment “even thogemerman had no evidence to support his
claims” as legal argument and/or facts in dispute.

SOF 53: Although Kremerman agreed to take down the reference on his website

to Julabo following Julabo’s cease and desist denseeDkt. 116 Chang Decl.,

Exh. 23), he continued his public dispagagent of OSS, leaving on his website

the statement in SOF 52 as of November 14, 2016. Chang Decl., Exh. 24.

Kremerman moves to strike SOF 53 and Eitt#8, a letter from an attorney for Geniusg
Extraction Technologies, Inc. to Kremermaattorney on the groundsat the statements
contained in Exhibit 24 are unauthenticaded inadmissible hearsay. Dkt. 129 at 13.

The attorney for Genius Extraction is the same attorney representing Jubalo, who \
the October 14, 2016 letter identifiad Exhibit 13. In the Noveneb 14, 2016 letter identified a

Exhibit 24, the attorney requests immediateoeah of the statements from Summit's website

relating to Genius Extracin. Dkt. 116, Exhibit 24.

ORDER GRANTING PLAINTIFF'S MOTION FOR SUMMARY
JUDGMENT AND DENYING DEFENDANT’'S MOTION FOR
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but left the reference to Geniaad the other companies. Kremman did not dispute that as of
November 14, 2016, the statements at issue weresamdtisite and that he put them there. D}
116, Chang Exh. 18 (Kremerm@®po. Tr. 315:17-316:13; 301:4-23).

Based on the foregoing, the jury could reasonabhclude that Exhibit 24 is authentic
and therefore, Kremerman’s motion to strike Exhibit 2deisied However, the Court views
OSS'’s statement that “Kremerman continuesdgublic disparagement of OSS” as a legal
conclusion and/or fadh dispute.

SOF 61 Kremerman'’s false statements mcped the belief of his own supplier

Max Carraro who in turn spread such false information to others. Dkt. 116, Chang

Decl., Exh. 19.

Plaintiff contends that the email exchatgéween United Glass and “Raft” in Exh. 19
inadmissible, unauthenticated hearsay and sHmiktricken from the record. Dkt. 129 at 14.

Exhibit 19, marked “EK01272,” is a docemt produced by Kremerman in discovery.

The document is an email exchange betweer @&raro of United Glass Technologies, Inc.

and a person named Raftkatgraft@gmail.conrequesting recreation td jacketed short path

distillation head with virgreux,” specifically ferencing a unit advésed on OSS’s websitéd.

at EK01272-1273. Carraro responded that Uniteg$lzould not be able to reproduce the unjt

“like the one you have shown in the OSS lilécause “[t]hat unit has been trademarked and

patented by one of our customers whe belling & distribution rights to it.Id. at EK01273. On

ORDER GRANTING PLAINTIFF'S MOTION FOR SUMMARY
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December 6, 2016, Max Carraro sent an emdjb&holistics@gmailcom’stating: “FYI, this
was our reply to his email. 100% full disclosure, Elliddl”at EK01272.

During his deposition, Kremerman was preedrwith a copy of Exhibit 19 and he
identified it as an email between himself andx\Garraro. Kremerman téséd he told Carraro
that he had patents when in fact, the paterdsloaissued, because fedt he had to “protect
himself from Max” and, Kremerman did not corr€arraro’s mistaken lief that the patents
had issued. Dkt. 116, Chang Exh.(K8emerman Depo. Tr. 283:13-284:25).

OSS proffers Exhibit 19 to demonstrate thedi and adverse impact Kremerman'’s fal

statements made on the recipient and how the $tédéements were spread in the marketplace.

his deposition, Mr. Carrarstified that, although hdid not remember this specific emalil, he
was “stating what Elliot told us, that he hiaaldemark and patents on it.” Dkt. 136, Declaratio
of Duane Mathiowetz, Exh. 4 (Carraro Depo. Tr. 284:2-285:11).

Based on the deposition testimony of Kremerrmad Carraro, the jurgould reasonably
conclude that Exhibit 19 is authentic. Moregusecause the email exchange is offered to
demonstrate the effects of Kremerman’s statésen other retailers drconsumers, it is not
hearsay as it is not an “out-of-court statenadfered to prove the trotof matter asserted.”
Therefore, Kremerman’s motion to strike Exhibit 19énied OSS’s characterization of the
statements contained in the exhibit and the etietiiose statements on others, are considerg
legal argument and/or disputed facts.

2. Dellay Declaration — Dkt. 132

Rule 26 of the Federal Rules of Civil Bealure requires that parties “must, without

awaiting a discovery requestopide to the other ptes ... a copy—or a deription by category

ORDER GRANTING PLAINTIFF'S MOTION FOR SUMMARY
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and location—of all documents eekronically stored informatiomnd tangible things that the
disclosing party has in its possession, custodgpatrol and may use to support its claims or
defenses ....” Fed. R. Civ. P. 26(a)(1)(A)(ii) @masis added). Rule 37 authorizes a court to
impose sanctions “[i]f a party failto provide information or identify a witness as required by
Rule 26(a) or (e) ....” Fed. R. Civ. P. 37(Che party will not béallowed to use that
information or witness to supply evidence on &iom at a hearing, or at a trial, unless the
failure was substantially justified or is harmledg.”The party facing sanctions has the burdepn
of establishing its failure was harmles®ti by Molly Ltd.259 F.3d at 1106, 1107 (“Thus, even
though [ ] never violated an explicit courder to produce the [] report and even absent a
showing in the record of bad faith or willfuls® exclusion is an appropriate remedy for failing
to fulfill the required disclosure requirements of Rule 26(a).”).

In response to Kremerman’s motion fomsuary judgment, Joshua Dellay provided a
declaration setting out “precisalculations based on spreadshe&issupport the “general loss’
to which he testified in his deposition omdust 28, 2018. Dkt. 132 (Exhibits A through D). The
exhibits include a financial spadsheet showing specific quaiestand prices of PolyScience
chillers OSS purchased froAtross International; PolySaiee’s 2016 Price List indicating
distributor pricing OSS “woulthave received from PolyScience;” emails between OSS and
PolyScience confirming OSS walihave received the approvetributor prcing; and a
spreadsheet showing quantities and pricawofPolyScience chillers OSS could have
purchased from PolyScience (58 chillers pasdd from Thermo Fisher for $116,565.20, whi¢h

would have cost $99,612.00 from PolyScient)at 1-2.

ORDER GRANTING PLAINTIFF'S MOTION FOR SUMMARY
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The deadlines for discovery and dispositive motions have long passed. During disc
Kremerman asked OSS to identify the evidesigeporting its claimef injury. Dkt. 111,
Morrissey Decl., Exh. 4 (citing responses servgdSS on April 27, 2018). OSS responded t
it suffered “loss of reputation, competitive injury, and lost sales,” but produced no docume

support. Before Joshua Delay, as OSS’po@te representative, was deposed on August 28

overy,

hat

Nts in

2018, counsel for Kremerman asked OSS counsel &nelng to provide any additional evidence

OSS intended to rely on, but received no respddseMorrissey Decl., 1 15.

The spreadsheets and figures extrapolatddibyellay were first provided on October
9, 2019, after his deposition was taken, discovedydhased, and the parties filed their summg
judgment motions. Thus, Kremerman was denied the opportunity to depose OSS on this
evidence.

The Court finds OSS committed a discovery violation by failing to provide “all
documents” it “may use to support [its] ... defenseSeeFed. R. Civ. P. 26(a)(1)(A)(ii). In his
motion for summary judgment, Kremerman argthet OSS had failed to provide any evideng
of lost profits, sales, reputation or goodwill,tbe ability to freely market or price products.
Now, having pulled together spreadsheets aneikinapolating the cost of materials purchaseq
from a supplier other than PolyScience, OSSwdat can now prove that it had to pay more fq
materials and therefore, suffered a loss. The Qumies that even with this evidence, OSS ha
not shown that the higher purchascosts actually resulted in fewer sales or lower profits.
Nevertheless, the issue now is whether OSS shouddldveed to present thisvidence at all at

this stage in the litigation.

ORDER GRANTING PLAINTIFF'S MOTION FOR SUMMARY
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As a party and witness, Joshua Dellay testify to matters within his personal
knowledge, thereby satisfying the requirementSed. R. Civ. P. 56(c) (declarations containin
factual averments made withrpenal knowledge are sufficient $opport a motion for summary
judgment, and supporting documentation is not neces&eg)United States v. Two Tracts of
Land 5 F.3d 1360, 1362 (9th Cir. 1993ge alsd~ed. R. Civ. P. 56(c)(4). However, OSS is n(
relieved of the duty imposed by Rule 26 to thse “all documents” it “may use to support [its]
claims or defenses,” eventae summary judgment stageeFed. R. Civ. P. 26(a)(1)(A)(ii).
Kremerman should have been given the opportuaitgview these documents and to depose
Dellay on his methodology and calculations.

Because OSS failed to timely disclose theteats of Dellay’s dclaration and supportin
exhibits, OSS is precluded from relying omstimformation—including information within
Dellay’s personal knowledge that relates test undisclosed documents—in OSS’s motion f
summary judgment or in opposition todfnerman’s motion for summary judgme8éeee.g,
Rule 37(c) (allowing the court to gelude the use of this evidence or information in this case
all). Accordingly, Kremerman’s motion to strillee declaration andipporting exhibits (Dkt.
132 (Exhibits A through D)) igranted; this evidence has not beeonsidered by the Court in
determining the pending summary judgment motions.

SUMMARY JUDGMENT STANDARD

Summary judgment is proper gnf the pleadings, the discexwy and disclosure materia
on file, and any affidavits showahthere is no genuine issue asitry material fact and that thg
movant is entitled to judgmenst a matter of law. Fed. R. Civ. P. 56(c). The moving party is

entitled to judgment as a matter of law wlilea nonmoving party fails to make a sufficient

ORDER GRANTING PLAINTIFF'S MOTION FOR SUMMARY
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showing on an essential element of a claimvbich the nonmoving parthas the burden of
proof. Celotex Corp. v. Catretd77 U.S. 317, 323 (1985). Theren® genuine issue of fact for
trial where the record, taken as a whole, couldesd a rational trier of fact to find for the
nonmoving partyMatsushita Elec. Indus. Co. v. Zenith Radio Co475 U.S. 574, 586 (1986)
(nonmoving party must present specific, gigant probative evidete, not simply “some

metaphysical doubt.”See alsd-ed. R. Civ. P. 56(e).

=

Where the moving party makes out a primeid¢ case showing it is entitled to judgmen
as a matter of law, summary judgment willgranted unless the opposing party offers some
competent evidence that there is a geaulispute as to a material fasee Scott v. Harrj$50
U.S. 372, 380 (2007). Once the moving party mestsitial burden, the “p&y asserting that a
fact cannot be or is genuinalysputed must support the agger.” Fed. R. Civ. P. 56(c)(1).
“The mere existence of a scintilla of evidemtsupport of the [nonmoving party]'s position wil
be insufficient; there must be evidence oriclitthe jury could reasonably find for the
[nonmoving party].”Anderson v. Liberty Lobby, In&t77 U.S. 242, 252 (198&¢cord
Matsushita Ele¢.475 U.S. at 586. Further, “[o]nly disgstover facts that might affect the
outcome of the suit ... will properly preclude tentry of summary judgment [and] [flactual
disputes that are irrelevantwnnecessary will not be countediderson477 U.S. at 248.

DISCUSSION
A. Patent False Marking — 35 U.S.C. § 292

Title 35, section 292(a) prohibiits part “mark[ing] upon, orféix[ing] to, or us[ing] in

advertising in connection witmg unpatented article, the word ‘patent’ or any word or number

importing that the same is patented, for thgopae of deceiving the public.” 35 U.S.C. 292(a)

ORDER GRANTING PLAINTIFF'S MOTION FOR SUMMARY
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Section 292(b) provides a private right of actidrenforcement to any “person who has suffen
a competitive injury as a result afviolation of this sectionfd., 8 292(b) A private party will
be successful in a civil action of false patent marking if the claimant can prove that the def
(1) falsely marked an article with the word ‘patemt’'similar; (2) with tle intent to deceive the
public; and (3) which resulted in theaghant suffering a competitive injurid. Knowledge that
the marking was false creates a rebuttaldsymption of intent to deceive the pubkequignot
v. Solo Cup C0608 F.3d 1356, 1362—-63 (Fed.Cir.2010). The presumption can be rebutted
showing of good faithld. at 1364.

1. FalseMarking

ed

endant

by a

OSS'’s counterclaim for false patent markisdpased on statements made by Kremerman

(in company emails and personal and company wggs)ahat his short gadistillation devices

(identified as SPD-1 and SPD-2), were patebiefdre the patents for these devices had issued

and that he was in litigation with OSS whenhiagl not yet filed suit. As previously noted, the
patent applications were filed in April 2046d the patents issued on December 27, 2016 (fq
the ‘310 patent) and January 10, 2017 (for t138‘@atent). Kremerman served his cease and
desist letter on April 22, 2016 andkfil this lawsuit in January 2017.

The statements at issue occurred leetavMarch and October 2016, on Kremerman'’s
webpages or in emails to suppliers and pagétistomers that: his distillation heads were
licensed (Dkt. 116, Chang Decl., Exh. 4 at pp. 990mmit webpage); he had two patents on
his short path distillation headsl.( Exh. 6) (email to Mesa Orgars, potential customer in

Colorado); his attorney was in the processerving [OSS] withpatent numbersd., Exh. 26)

r

(email to supplier United Glass); his patent adeat worked up images for “our products for the

ORDER GRANTING PLAINTIFF'S MOTION FOR SUMMARY
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patent” and “images that are beigplied to our granted patentsd.( Exh. 5) (Facebook); “we
carry patents, trademarks, and known beratksion the performance of our geard’,(Exh. 7)
(email to Tardif, potential customer in Maine);Have 2 patents on di&ition, and there is a
reason why everyone tries to copy me!... Ohwadare involved in a federal lawsuit for
counterfeiting because of themid( Exh. 8) (email to potential stomer); “I offer a genuine
spd-2 patented headid(, Exh. 9) (email to Ruggles, poteadtcustomer in Hawaii); OSS is
“straight up counterfeiting my produas | patent and release themd,(Exh. 10) (email to
distributor, PolyScience); “I waadamant that | was in a suite [sic, lawsuit] with some crookg
who stole images off my websiteitl(, Exh. 10;see alspExh. 18 (Kremerman Depo. Tr.
258:18-20 (he told PolyScience he was in litigation with OSS)); “not to mention the class g
suit building from other peoelthey owe money to.id., Exh. 11 (email to supplier United
Glass);see alspExh. 18 (Kremerman Depo. Tr. 234:14-2&f®g “it's an inflated comment”
and “that was misspoken”); his distillation headunder patent protection under the USPTO”
(id., Exh. 11); “We are waiting for them to continuadaore his filing in federal court so eithe
the fines build up enough to put them out of besior the delay [sic, Dellay] brother will get
jail time for contempt of court;"d., Exh. 11); “I just releasenhy third patent two weeks
ago....And my fourth patent is under final review by the USPT@., Exh. 11 at EK01157);
“theres [sic] a reason why in the cannabis induistn nearly the only one with patents, and |
have 3 of them.”idl., Exh. 28) (email to potential client); Have 4 of my own patents, and [I]
have already won cases with mgunterfeiters,” and “fyi [lactually do own patents and []
know the legal way to get them and protect theid.] Exh. 12) (email to third party accusing

Kremerman of infringement); “[B]ecause iy lawsuit | am no longer dealing with any

ORDER GRANTING PLAINTIFF'S MOTION FOR SUMMARY
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company that does business with oss, oradmgy knock off competitors.... My patents are
solid and because of this we are allowing those companies to build up punitive damages {
the court system and case files/evidenad.; Exh. 27) (email to supplier United Glass); “you
[Max Carraro] gave away my proprietary teclugy and patented hardware to a lying thieving
low rent hack of a company.id(, Exh. 27); and “THIS GLASSWARE IS PATENTED BY
THE U.S. PATENT AND TRADEMARK OFFICE.”ifl., Exh. 13 at EK0O4723 (emphasis in
original) (Summit website). Kreemman confirmed that this statement was on his website on
around this timeld., Chang Decl., Exh. 17 (Kremmaan Depo. Tr. 303:1-302:6).
The statements at issue were written bgriderman from Summit Industrial’'s email ang
posted on Summit Industrial’s webpage or wazet from his “Jon Brown [jbsholistics@
gmail.com]” email and/or posted on hiotiathan von Braun” Facebook page. Kremerman
conducted business under Summit, Summit Rebe&ummit Research Tech, and Summit

Industrial and frequently used Facebook under various hames and accounts (i.e., Summit

Research, Summit Industrial, “cold6dead6heads6”, Elliot Kremerman, Jon Brown Valentine,

hrough

or

Jonathan Von Braun, and John Brown) to promote his products and as a way to communicate

with the buying public and others in the inttysDkt. 133, Mathiowetz Decl., Exh. 2 (40:25-
41:4,41:17-19, 42:8-12, 16-19, 44:9-25, 11518-118:20-24, 119:14-2305:18-21, 393:19-
394:2). Although Kremerman maintains thadridthan Von Braun” was a personal account,
intended for an audience of less than 20(htigeand “not a business account,” Dkt. 112,
Kremerman Decl., 11-12, there is evideme@romoted his products on the accoBeg

e.g, Dkt. 116, Chang Decl., Exhibit 5 at p. 2Zlew product drop, game changer heading out

the shop this week. Everyone intstied get at us mid to end this week for the powder and we

ORDER GRANTING PLAINTIFF'S MOTION FOR SUMMARY
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will get u handled and shipped. All premiyrackaging and clean internal bagging. Amazing
work is going into this product.”
“To demonstrate falsity within the meaningtbé Lanham Act, a plaiiff may show that

the statement was literally false, either orfatse or by necessary implication, or that the

statement was literally true but likely mislead or confuse consumerSduthland Sod Farms .

Stover Seed C0108 F.3d 1134, 1139) (9th Cir. 1997). Theestant at issue must be more th
mere “puffery,”id. at 1145, it must be “clearly one of faable to be proven true or false.”
Coastal Abstract Serv., Inc. v. First Am. Title Ins.,@@3 F.3d 725, 732 (9th Cir.1999).

The Court finds that Kremerman’s statemsespecifically representing that he had
patents on the distillation heads even thonglpatents issued until late December 2016, are
clearly false and that a reasor@plror could not find otherwis@hese statements are not mer
puffery; for example, stating, “THIS GLASSWARIS PATENTED” is something that could
easily have been proven false and is onedhsttomers reading Sunitnindustrial’s webpage
would rely upon due to Kremerman’s presence in the industry.

2. Intent to Deceive

The intent to deceive element is met “wlaeparty acts with sufficient knowledge that
what it is saying is not so and consequently tihatecipient of its saying will be misled into
thinking that the statement is tru€fontech Labs.406 F.3d at 1352. “[T]he combination of a
false statement and knowledge that the statemas false creates a rebuttable presumption ¢
intent to deceive the publicPequignot 608 F.3d at 1362—-63. The accused party may not sif
assert that it did not intend to deceive becaush a statement, “stangj alone, ‘is worthless ag

proof of no intent to deceive wheethere is knowledge of falsehoodr=brest Group, Inc. v. Bon

ORDER GRANTING PLAINTIFF'S MOTION FOR SUMMARY
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Tool Co, 590 F.3d 1295, 1300 (Fed.Cir.20089g also Clontech Labs. Ind06 F.3d at 1535
n.2 (“inference of intent to deceive cannot b&edeed with blind assertions of good faith wher

the patentee has knowledge of mismarking.”).

Kremerman testified that he used the wordtgmted” on his website for a period of timg,

4%

but corrected his website when he was “aletteitl by his attorneys” and he came to understand

he had “mistakenly used the word ‘patented’ eatihan ‘patent pending.Dkt. 129 at 22 (citing
Exh. 3, Kremerman Depo. Tr. 454:10-22). He aéstified that he “dl not understand the
process.... | believed that when yowame is put on an applicatitime patent is yours. | did not
understand all of the oth#ems required for patentstil later down the line.id. at 8 (citing
Kremerman Depo. Tr. 359:12-16). Max CarrardJoited Glass testified that Kremerman
accurately informed him of the status of patent applications and even though Kremerman

referred to his products as “patented” intaer communications, @aaro did not believe

Kremerman ever intended to mislead hich, Morrissey Decl., Ex. 2 (Carraro Depo. Tr. 392:16-

24; 393:10-20see alsdx. 1 (Kremerman Depo. Tr. 188:8-1The cease and desist letter sent

in April 2016 and later posted on Kremerman’s webpage, specifically stated that Kremernan’s

patents applications were filed and patents were pendind/orrissey Decl., Exh. 2.
Kremerman also testified that he did not understand the lawsoéggg@and was “under the

assumption that once you begin the process afjsgsomeone, it is the same thing whether or

not

you have filed in federal court.” Dki16, Chang Decl. Exh. 18, Kremerman Depo. Tr. 261:14-

19.

Kremerman'’s testimony however, shows that whemade the statements at issue, h¢

knew he did not have issued patents. &6, Chang Decl., Exh. 18 (Kremerman Depo. Tr.
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82:5-7, 13-21 (he understood he only had aniegpdn as of April 22, 2016); 349:5-12 (he
“overstated the subject matter” when he smdad patented heads); 197:10-25, 198:13-22 (4
knew patent was still in appation form when he made statent); 261:1-19 (he “overstated”
when he claimed to be in a lawsuit aneten patents when he did not). And, even if
Kremerman failed to appreciate the difference etwpending patents and granted patents,
claimed he had “granted patents” before he had filecpatsnt applicatiorSeg e.g, Dkt. 116,
Chang Decl., Exh. 5 at 25. Whether he understbedlifference between preparing for a laws
and actually being in a lawsuit does not explasmstatement on October 9, 2016 “I have 4 of
own patents, and | have alreagdgn cases with my counterfeitergt' a time when no lawsuits
had been filed and nothing had been wdn.Exh. 12. Moreover, as of October 9, 2016, he d
not even have four pending patent applicatitetsalone “4 of [hifown patents.” Other
evidence belies Kremerman’s claim that he merely “mistakenly implied to certain individug
that the patents had issued. For example, on August 23, 2016, Kremerman wrote that “I jy
releasedmy third patent two weekgia. And my fourth patent isnder final review’ Dkt. 116,
Chang Decl., Exh. 11 (emphasis added). Thus, Kremerman had sufficient knowledge to
distinguish between a patent theds “just released’ral one that is “unddmal review.” This
cannot logically be explained aw by claiming a lack of sopstication regarding the patent

processSeealso, Dkt. 133, Mathiowetz Decl., ExR. (Kremerman Depo. Tr. 234:13-25, 262:

263:20, 264:1-266:17, 269:17-21, 279:7-20, 361:1-36862;21-363:6 (he inflated information

because he was upset; he “might have overspokierflated that topic” and “may not have hag

proof at the time”; he made up his claim that]§ filed a motion for a audit;” he misspoke wh
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he claimed he had patents before he even filed for them because he “was scared of [his]
intellectual property and [his] busindssing damaged by anyone and everyone”).

The import of Kremerman'’s statements spiaikhemselves and demonstrate the inte
element of § 292(a). Kremerman publicly stated on his Facebook account on April 8, 2016
he already had “granted patents.” Dkt. 116ad@hDecl., Exh. 5. As he had not by then even
submitted his applications for the patentswelld have known the literal falsehood of his
statements. What is less clear, however, is dréfremerman “used” the statements at issug
advertising.”

3. “Uses in Advertising”

Section 292 applies only to “adwising;” it does not encompass “promotion.” Thus, “tl
expression ‘uses in advertising’ cannot reéeany and all documents by which the word
‘patent’ is brought to thattention of the public; it can only refo use of the word ‘patent’ in

publications which are designed to promibte allegedly unpatented product, namely,

advertisements.Chamillia, LLC v. Pandora Jewelry, LL2D07 WL 2781246 at * 10 (S.D.N.Y].

Sept. 24, 2007) (citingccent Designs, Inc. v. Jan Jewelry Designs, B27 F.Supp. 957, 968-
69 (S.D.N.Y.1993) (finding legend on defendantigdices to be “used in advertising” becauss
they “serve the function ofdaertising by targeting a specificarket, trade, or class of
customers”). “Advertising” is defined as “tlaetion of calling something ... to the attention of
the public esp[ecially] byneans of printed or broadcast paid announceme®¢g"Oakley, Inc.
v. Bugaboos Eyewear Cor@57 F. Supp. 2d 1050, 1056-57 (S.D. Cal. Dec. 15, 2010).
Most of the statements @sue were made by Kremerman in emails in one-on-one

conversations and although some were madwdividuals seeking to purchase products from
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him, there is no evidence that they wersigeed to promote Kremerman’s products to the
public and certainly cannot lstassified as “paid announcenmgri OSS concedes as muSee
Dkt. 135 at 15 (“whether they constitute ‘advens under the statute arot, they at minimum
demonstrate Kremerman'’s intent to deceive.”)

However, it can hardly be disputed tieatmpanies (Kremerman’s included) use their

websites to serve the functionadvertising by targeting a specifnarket, trade, or class of

customers seeking products in that marketpl@ibe Court concludes OSS has raised a questjion

of material fact as to whether statementale by Kremerman on Summit’s website or the
Jonathan von Braun Facebook page meet the definition of “advertisieg,ivhether the
statements at issue would have been primagabn and relied upon by consumers or purchas
of Kremerman'’s or OSS’s products). In thagaed, the false markingvidence produced by OS
includes the March 10, 2016 postitigt the distillation heads weelicensed; the April 8, 2016
posting that Kremerman’s patent agent had wotedexy images for his patents; the July 12
2016 posting of cease and desistele(referring to pending pents); and the October 14, 2016
posting that “this glassware imtented.” (As previously noted, Kremerman promptly correcte
his website when the error was brought to kisrdion and there is no evidence that he poste
any similar statements after 2016.) OSS algoes that Kremerman&mail to PolyScience
constitutes an advertisement “as the relevadiesge of chiller retaiks was very small,...”
However, OSS offers no authority to support sadiroad interpretation of “advertising” under
292.

Even assuming a rational jury could find that these isolated statements constitute

“advertising” under Section 292, however, the Gdinds that summary judgment in favor of
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Kremerman on OSS'’s false patent marking clsinvarranted because OSS fails to raise a
material issue of fact as to whether it sufferedmpetitive injury and this failure is fatal to its
false marking claim.

4, Competitive Injury

A claim for false marking requires that the claimant suffer a “competitive injury.” 35
U.S.C. § 292(a). To show “competitive inpira claimant must prove “actual competitive
harm.”See Ira Green, Inc. v. J.L. Darling, CorNo. 3:11-CV-05796-RJB, 2012 WL 4793005
at *10 (W.D. Wash. Oct. 9, 2012) (“It is Plaiffis burden to come forward with evidence that
Defendant’s false marking was actually the caustesdbst sales. Causation and proof of lost
sales, loss of reputation or goodwill, or inability to freely madkgirice products are required
survive summary judgment.” (internal citations omitte&grver Tech., Inc. v. American Powe
Conversion Corp.2013 WL 4506135, *2-*3 (D. Nev. 2013)i¢thissing false marking claim
where plaintiff did not prove “any salestually lost” caused by false markingge also RB
Rubber Products, Inc. v. ECORE Intern., [ido. 3:11-cv-319-AC, 2013 WL 3432081, *3-*5
(D. Or. Jul. 8, 2013) (“Accordingly, RB Rubber madiege an actual competitive injury arising
from ECORE'’s false marking”).

OSS claims that Kremerman'’s false markiagised “lost sales,dbopportunities, and
harm to reputation.” However, OSS provides nalence of lost sales nany reasonable basis
for a jury to find thabecause othe statements at issue, OSS was damaged in an apprecial
way. Instead, OSS argues that the Court may s@pogeneral presutign of a competitive

injury because OSS and Kremerman are direct etitops. However, OSS is not entitled to ths

presumption because it has not first presented evidence that anything Kremerman said “had a
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tendency to mislead consumers” and has noepted facts of loss sales, goodwill or ability
to market that wasaused byhe false marking. “This causati®a necessary element of ... 35
U.S.C. § 292.Ira Green,2012 WL 4793005 at *10.

With regard to “loss of reputation,” OR&ims only that “fielding inquiries from

customers regarding the dispwigh Kremerman has become guéar, and unfortunate, part of

OSS'’s business.” Dkt. 133, Mathiowete®., Exh. 1 (Dellay Depo. Tr. 143:8-144:21, 148:17;

149:8) (emphasis added) (“I had lots of custona¢the timewho were saying that Elliot was
talking trash about our business, disparagisigand also saying that he had patents on
products”). A party claiming “lossef goodwill” must offer evidence dfL) the original value of
its goodwill and (2) the scope addpth of the defendant’s hatmthe plaintiff's reputationSee
e.g, Skydive Arizona, Inc. v. Quattroc¢hi73 F.3d 1105, 1112 (9th Cir. 2012). The value of
goodwill can be established, for example, by caeraig) “a plaintiff’'s expenditures in building
its reputation in order to estimate the harntdaeputation after a defendant’s bad adts$.”
Here, there is no evidence that fielgitelephone calls from unknown custonmegrthe

timecaused harm to OSS’s reputation in any apiable manner. As to “lost business,” OSS
provides no evidence of lost busiees profits, but points only ta failed attempt to establish a

business relationship with PolySciencdistributor of equipment used in the cannabis indust

with whom Kremerman had astablished relationshigee e.gDkt. 116, Chang Exh. 15 at pp;

1-2; p. 13.

In 2016, OSS approached PolyScience to open up a distribution account to sell

recirculating heaters, chillers, and immersproducts. Dkt. 111, Exh. 1, Dellay Depo. Tr. 176:

13; Dkt. 116, Chang Decl., Exh. 14. According to Joshua Delay, partnering with PolyScien
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represented a substantial besis opportunity for OSS anduld have given OSS immediate
legitimacy in the cannabis equipment industry and a cost advaldtagdeéhang Decl., Exh. 17
(Dellay Depo. Tr. 176:4-178:8, 193:4-194:20, 4558:24, 454:12-455:3). Mr. Dellay testified
that such a partnership is akma shoe store selling Nik&didas, and other well-known and
respected shoe brandd. at Exh. 17 (Dellay Depo. Tr. 45821). He testified that other
companies offer this equipment to the cannaddastry, such as Thermo, Fisher Scientific,
Huber, and Julabo. Dkt. 111, Exh(Dellay Depo. Tr. 177:15-21).

In August 2016, OSS filled out a new accoypplacation form for the potential purchas
of 60,000 to 100,000 chillers from PolyScience ahernext six months. Dkt. 116, Chang Deqg
Exh. 14 at 0SS01891-98. On August 16, 2016, StMamgomery of PolyScience wrote to
James Dellay of OSS: “James-please feel freeddhis as an authorization to place a credit
card order with PolyScience with25% Reseller discount in placéd” at 0SS01898. On Aug
21, 2016, (at 7:52 AM), Kremerman wrote fodowing email to PolyScience:

| remember with our meeting i was adamiduatt i was in a suite with some crooks
who stole images off my website, straw bougiythardware and sent it to China -
including stealing from one of my wdreuses to get my hardware without my
permission, to have them duplicated. and straight up counterfeiting my products
as | patent and release them. phillip struck a note as he mentioned he would avoid
doing business with them all costs once he knewho they were since he

himself has been affected with theor nature of dters like that.

phillip wrote down the open source diempen source scientific durring our

meeting and said you guys would neglerbusiness with them to build more
prosperous relationghwith my company.

thanks

im not trying to put anyone down, its jushuge conflict of interest due to the
absolutely vile nature of thier busirseand ethics, clearly they observe the
successfull nature of soneé your vendors, and they peddle around trying to
duplicate options and website optidnsattempt to stay relevant.
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i am highly adamant and would have togteall my options, especially after our
conversation relating to them, thatvioed anybody that does business with them
due to ethics and principles.

And, at 12:36 AM, Kremerman wrote:

| thought you guys said you would not plyscience sell to open source steel
whom were my counterfeiters.

Dkt. 116, Chang Decl., Exh. 10 at EKO44%#&g alsdxh. 18 (Kremerman Depo. Tr. 258:18-
20). PolyScience responded:

Philip told the responsible parties internalbyget this takeare of ASAP. We do

have them flagged in our syste® to, “DO NOT DO BUSINESS WITH"! |

expect them to be shut down immedlgit Sorry for the wasted energy! Thanks

for calling this to my attention, | @uld not have known without you telling me.

Dkt. 116, Chang Decl., Exh. 10. On August 24, 2016, PolyScience wrote to OSS on Augu
2016, stating, “As | [sic] result of pending litigation PolyScience will be removing your accq
from our active account base and suspending §ocount by end of business day.” Dkt. 116,
Chang Decl., Exh. 14 at 0SS01898.

OSS confirmed that while it once hopedsaure a distribution relationship with
PolyScience, PolyScience was unwilling to work Wit8S in light of the parties’ dispute. Dkt.
114, Morrissey Decl., Exh. 1 (OSS Depo. Tr. Bf63; 178:17-21; 230:15-231:9). OSS could
not identify any evidence showing that P&tyence made any decision based on false or
misleading information provided by Kremermaah @t 186:4-187:2; 188:87; 220:2-9). In
addition, OSS acknowledged that itsnable to secure an alterivatsupplier of chillers from
Thermal Fisher and had not quantified whetherade more or less money distributing those

chillers (d. at 453:25-454:10; 455:11-458:16) and admiitédd made no effort to seek to do

business with PolyScience since late 20d64t 223:18-225:5; 225:2226:6). OSS did not
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know whether it made more or less money selling Thermal Fisher’s products than it would
made selling PolyScience’s produats @t 455:11-458:16).

In short, OSS claims it had to pay moredbillers than it believes it otherwise would
have had it been able to ditlgcdeal with PolyScience. Howenecalculation of profits under th
Lanham Act and the Washington CPA require tlaenthnt to deduct all expenses from gross
revenue to arrive & net lost profitExperience Hendrix L.L.G.. Hendrixlicensing.com Ltd.
742 F.3d 377, 391 (9th Cir. 2014). To show lost igpOSS would need to show that it was
unable to recoup the costs of more expensiviéechithrough its resalmargins, or that it
actually made fewer sales than it otheewgould have made. It has not done so.

As previously noted, the Court has datmed it will not consider the untimely
declaration of Joshua Dellay iftv attached exhibits) whereby OSS represents that it paid
$5,764.50 more for 31 chillers than it would haaéd by buying directly from PolyScience.
Even if this evidence is considered, it failgatse a question dact as to whether OSS suffere
a loss. For example, there is no indicaticat @SS was unable to (and did not) pass on the
increased cost of the chillers to its customerhar the increased cost caused any harm to its
bottom line. OSS is required to produce “acestence of some injury resulting from the
deception.'Harper House, Inc. v. Thomas Nelson, Ji889 F.2d 197, 210 (9th Cir. 1988ge
also Appliance Recycling CentersArh., Inc. v. JACO Envtl., In(378 F. App’x 652, 655 (9th
Cir. 2010) (“Proof of actual injiy is necessary to obtain dages under the Lanham Act”).

Prior to OSS’s Rule 30(b)(6) depositionefmerman’s counsel sought to confirm that
OSS had no basis for relying on any documentpratiously identified in its Rule 26

disclosures or produced in discovenyt OSS’s counsel did not resposeteDkt. 111,
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Morrissey Decl. § 15 & Exh. 14. Ahe deposition, OSS did notidtify any additional support
for its claims. Dkt. 114, Morrissey, Decl., EXh(OSS Depo. Tr. 83:10-8%:242:25-244:8) and
confirmed that it made business decisions taghats products and to devote its resources tqg
other product lines based on its perceptiothef‘risks” posed by Kremerman'’s patent
infringement claims, and that tredecisions resulted in its selling fewer distillation heads th
had hoped to selld. at 23:11-25:5; 255:7-1257:3-7; 257:10-258; 258:18-259:13; 408:15-
409:22. Thus, any loss based on those businessaecivould be attributable to the pending
infringement claims rather than to the statements at issue.

In addition, OSS testified it kano track record of selling distillation heads upon whicl
base projections (Dkt. 114, Morrissey DeckhE1l (OSS Depo. Tr. 246:13-22); it decided to
commit fewer development and marketing researto selling distillation heads in 201d. @t
23:11-25:5; 255:7-18); its finand¢imodelling did not account for mecompetition in the market
(id. at 249:6-12); its sales projemns did not account for regulatory developments in the
cannabis industnyid. at 250:7-20); it has no wten guidelines for makig financial projections
(id. at 252:7-10), and could not explain whatrify, assumptions were made when making
projections and was unaware of anypmate record of such assumptioits &t 268:18-269:9);
it had no documentation of any lost saliels &t 99:12-18; 243:10-244:8); and it made the
decision to dedicate its resources to prodatiier than distillation heads, and has actually
succeeded in selling those prottuand growing its businessl(at 257:3-258:7; 58:18-259:13).

Alternatively, OSS requestsjunctive relief. Alhough a Lanham Act claim for
injunctive relief may be viable even tihe absence of proof of damagssdq Southland Sod

Farms 108 F.3d at 1146), OSS did not allegelaim for injunctive reliefgeeDkt. 97) and

ORDER GRANTING PLAINTIFF'S MOTION FOR SUMMARY
JUDGMENT AND DENYING DEFENDANT’'S MOTION FOR
SUMMARY JUDGMENT - 35

AN it

N o




10

11

12

13

14

15

16

17

18

19

20

21

22

23

raises this request for the first time at sumymadgment (relying on # Court’s discretionary
power to grant “such other relief as necessdbkt. 135 at 6 n.3). Moranportantly, however,
OSS has not produced any evidence to supportesxtchordinary relief. OSS’s counterclaims
are based entirely on statements made by Kmaaein 2016 — there is no evidence of any
statements or conduct that have or are likelgccur which could Esibly warrant injunctive
relief after 2016See id

OSS has failed to present evidence of lossatds, goodwill or ability to market that wa
caused by any statements made by Kremerma@16. Because this causation is a necessary
element of a false marking to 35 U.S8292, the Court grants summary judgment for
Kremerman on OSS'’s false patent marking claim.
B. Lanham Act

To state a claim for false advertising ung8et3(a)(1)(B), a plainti must allege: (1) a
false statement of fact by thefdedant in a commercial advedisent about its own or anothern
product; (2) the statement actually deceived grtha tendency to deceive a substantial segn
of its audience; (3) the deception is materiathit it is likely to influence the purchasing
decision; (4) the defendant causesdfalse statement to enter interstate commerce; and (5) th
plaintiff has been or is likelto be injured as a result of thedse statement, either by direct
diversion of sales from itself to defendantbgra lessening of the goodwill associated with its
products Southland Sod Farm408 F.3d at 1139 (citinGook, Perkiss and Liehe, Inc. v.
Northern Cal. Collection Serv., In@11 F.2d 242, 244 (9th Cir.1990)) (footnote omitted).

Courts may presume consumer deception and reliance if the defendant made an

intentionally false statement regarding the defendants’ produst,iEthe statement entailed
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“little overt reference to platiff or plaintiff's product.”Harper House InG.889 F.2d at 209
(applying presumption to claim that product dests than similar products and offered more
features)see also Southland Sod Farm€8 F.3d at 1145 (“[T]here need not be a direct
comparison to a competitor for a statemertigactionable under the Lanham Act.”). A
statement is material if it is “likglto influence the purchasing decisio®duthland Sod Farms
108 F.3d at 1139. Moreover, if the statementssate are found to be literally false, the court
may presume materialitfhee Pizza Hut, Inc. v. Papa John’s Int'l, [ri227 F.3d 489, 497 (5th
Cir. 2000). The alleged false statemts at issue here fall intwo categories: (1) Kremerman'’s
premature and false statements that he hadtsaed was in a lawsuit against OSS (previous
set forth in connection with OSS'’s false magkclaim); and (2) disparaging comments about
OSS, its products, and its foumgeAs with the first categomyf statements, the “disparaging
comments” in the second category weralenhetween March and October 2016 and were
written by Kremerman from Summit Industisaemail and posted on Summit Industrial’s
webpage or were sent fronsHiJon Brown [jbsholistics@ grilaom]” email and/or posted on
his “Jonathan von Braun” Facebook page:
e “... all the shady sh*t in that shop ... thaethical approach their employees also
are accustomed to ... i feel bad for peor broke boys trapped within those doors
by delay [sic, Dellay] balls in themouth....” (March 22, 2016 Jonathan von

Braun Facebook). Dkt. 116, Chang Decl., Exh. 5 at 69.

e ‘“If all goes well and we fiish off with OSS hopefully sooner than later...”
(March 28, 2016 email to United GlasBkt. 116, Chang Decl., Exh. 26.

e “These are complete f*ck boys. The diwanb [sic, dumb dumb”] twins we gotta
call em now.” “Pile of garbage counteitf head.” “Boot the frauds. They are
scammers.” “hide yo keys. Oss. Only stogrit.” “unethical” and “liars”. (April
3, 2016 Jonathan von Braun Facebook pg3tiDkt. 116, Chang Decl., Ex. 5 at
47, 16, 45, 68, 69.
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e “@open source steel how does it feel tahmworst company in the industry.
How does it feel that every F*cking coster you rip off and lie to you comes to
me for help. How does it feel to fail evanhtrying to copy people.... pile of
garbage counterfeit head thay candke clear....F*ck you and the china pony
you rode in. If you are so bad at auser service/making a quality product/
making extracts; maybe you can send yodfrginds over — | got some pro level
shit for them.” (April 13, 2016 Jonathan von Braun Facebook posting). Dkt. 116,
Chang Decl., Exhs. 5 at 16-20, 5a.

e ‘| can share our cease and desist in@ersthere is a reason why people try to
sell our knockoffs, and antwér reason why we havecpires of imploded glass
from competitors.” (May 19, 2016 email to Tardiff, a potential customer in
Maryland). Dkt. 116, Chang Decl., Exh. 7.

e “Buyer beware of counterfeit glassware....westnoe the best — if they cant [sic]
create they steal from summit..(May 23, 2016 Summit Research Tech
Facebook posting. Dkt. 116, Chang Decl., Exh. 16.

e “...buyers beware, this is counterfeit glass and low quality....we have images of
their glass imploding on customers as vasliheads in our hands that are known
not to work.”® (July 12, 2016 Summit Research Tech Facebook posting of the
cease and desist letter). Dk16, Chang Decl., Exh. 16.

e “[Oss] steals a lot of infécom my website....We havehotos of their customers
with imploded flasks.” (July 30, 2016 em# Crotwell, a prospective customer)
Dkt. 116, Chang Decl., Exh. 8.

e “We have learned that theye using a Chinese manuiaet whom glass is failing
left and right....Every piece of glask&ve seen reguarding [sic] heads have
crooked joints, vacuum leaks from pootdpled joings [sic], crooked glass, and
thing areas that have been failing. My phanfull of pictures from these f*cking
assholes and the failure they arlirsg and bringing to the industry.”

8 The “imploded glass” referred to by Kremsan was identified by Ben Abrams as “Labboy
glass” and the distillation head as “Spd2 fross.” Abrams explained that the OSS distillation
head did not implode, but “it was the thermerengsic] cap that blew...and the boiling flask
imploded and the cow head rexiever [siaghsatime.” Dkt. 116, Chang Decl., Exh. 21 at
EK05502, EK05495, EK05496; Exh. 18 (Kremernizepo. Tr. 306:19-308; 351:8-354:19;
351:8-34); Kremerman admitted that there was not much damage to thedhemt364:12-19).
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“Not to mention the class action suitiloing from other people they owe money
to.” See alspExh. 18 (Kremerman Depo Tr. 234:14-25 (“it's an inflated
comment” and stating “that was misspoken”).

“They have ZERO MONEY in accountkey are planning to cash out and
bankrupt their company. And there wergesal orders that were collected by a

agency due to accounts being unpaid. | can name several account they lost in the

last two months including selling chigéass as Chemglass..... all the American
companies have dropped therSge alspid., Exh. 18 (Kremerman Depo. Tr.
251:5-253:8)("I must have misspoke”).

“We also have found out some dirt wittvestigators that thegio not pay fed tax,
or collect it, or give receipts. So the hehanswer is they arf*cked. We filed a
motion for a audit, wich [sic] if thegocument their sales on computer well will
no matter what, if not they will get f*cked due to money being improperly
handled which is a federal offence [sick&e alspid., Exh 18 (Kremerman Depo.
Tr. 279:7-18 (*Q. So that's a false ®tatent? A. Yeah, of course it is.”)

“We are waiting for them to ignore his fily in federal court so either the fines
build up enough to put them out of busis®r the delay [sic] brother will get jail
time.”

(August 23, 2016 email to United GlasBkt. 116, Chang Decl., Exh. 11.

e “Known counterfeiters on the market whgsic] unethically steal the work of
others for resale should be avoided htasts are, Open Source, Lab Society, Hi-
Trust, Julabo, Genius extramti...” (October 14, 2016, Summit Industrial
Facebook posting). Dkt. 116, Chang Decl., Ex. 13.

The first issue is whether the statemengssgecifically attributable to Kremerman’s

“‘commercial advertising.” Representations ddoge commercial advésing or promotion

under the Lanham Act if they are: (1) commmal speech; (2) by a defendant who is in

commercial competition with plaintiff; (3) fdhe purpose of influencing consumers to buy

defendant's goods or servic€nastal Abstract Serv. v. First Am. Title Ins. C3 F.3d 725,

735 (9th Cir.1999). Further, although the représtgons need not be made in a “classic

advertising campaign,” they must be “dissemidatefficiently to the rievant purchasing publig
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to constitute ‘advertiag’ or ‘promotion’ within that industry.ld. The statements at issue fall
within two general categoriesthose made in one-on-one en@mmunications and those ma
on Facebook websites. While there are at lastemail communicationsith prospective
customers, the statements contained in thoselgeare not “disseminated sufficiently to the
relevant purchasing public” such that themnstitute “advertisig” or “promotion.”See Coastal
Abstract Sery.173 F.3d at 735 (A handful of statemetatg€ustomers does not trigger protecti
from the Lanham Act unless “the potential pussTa in the market are relatively limited in
number” and in that case, even “a single pribomal presentation to andividual purchaser
may be enough to trigger the protectionshaf Act.”). While even a single promotional
presentation to an individual purchaser magbeugh to trigger the protections of the Aste
Seven-Up Co. v. Coca-Cola C86 F.3d 1379, 1386 (5th Cir. 1996ge also Coastal Abstract
173 F.3d at 735, here, OSS has provided no evidaraiesemination to the relevant purchasi
public beyond the emails themselves and no evidiévatdghe “potential purchasers in the mar
are relatively limited in number.”

OSS has not alleged facts or providegtence identifying the relevant group of
purchasers so that the Court can weigh whether faoteraise an issue ofaterial fact that the
“potential purchasers in the market are reldgiVienited” or so expansive that the specific
misstatements identified by OSS tend more towasddated” comments made in an otherwise
expansive markeSeee.g, Oracle Am., Inc. v. Terix Computer Co., lmdo. 5:13-CV-03385-
PSG, 2014 WL 5847532, at *10 (N.D. Cal. Nov2@14) (“Absent some facts showing who
makes up the relevant group of customers, amd@racle widely spread its misstatements to

that group, Defendants’ broader giions are not plausible.”).
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Statements made on websites enter interstate comrBex€ertainteed Corp. v. Seatt
Roof Brokers2010 WL 2640083, *5 (W.D. Wash.) (“The intet, by its nature, is accessible |
an interstate audience.9ee alspUnited States v. Sutcliffé05 F.3d 944, 953 (9th Cir. 2007)
(“the Internet is both an instrumentalitydachannel of interstate commerce”). While the
statements made on Kremerman'’s interndisites arguably reached a wider audience (and
several are false on their face as evidemgelremerman’s testimony that he “misspoke,”
“overstated,” or “inflated”), th question remains as to whether they constitute commercial
speech. Again, while they need not be part ‘@la@ssic advertising capaign,” the statements
“must be disseminated sufficiently to the relevant purchasing public to constitute advertisil
promotion within that industry.Coastal 173 F.3d at 735. Here, tleeis no evidence that
Kremerman made false statements via widesprdadrtisements. There is also no evidence (
the relevant market.e.,who the customers or potential custmare, who received and read
the statements, and whether the customdéegiren those statements in making purchasing
decisions. And most importantly dfe is no evidence that OSS has or will suffer any injury f
the false statements.

While a claim for damages for false adigng under the Lanham Act does not requirg
“empirical quantification or expert testimony§kydive Ariz., Inc. v. Quattroc¢ti73 F.3d 1105,
1113 (9th Cir. 2012), it does require, as anmsseclement “actual evidence of some injury
resulting from the deception..Harper House, Inc. v. Thomas Nelson, /889 F.2d 197, 210
(9th Cir. 1989). OSS presented no evidencejafyrcausally related to Kremerman’s deceptia
There is no evidence of lost profits andevidence that consumers were deceived. OSS

contends however, that it is suffering actuminetary and competitive injury from Kremerman
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unfair business practices because Kremerman'smactiwpedoed OSS’s chance of a relationghip

with PolyScience, which would “have enhan€@8S’s reputation andexlibility, given OSS a
cost advantage, and providethet opportunities.” Dktl35 at 7 (internal citations omitted). As
previously noted, OSS has failed to show thatas unable to recoupe costs of the more
expensive chillers through its resale margins orithadtually made fewer sales than it otherw
would have made.

OSS also contends that it need not pnovmetary damages under the Lanham Act wh
seeking an injunction, but as dissed above, OSS is not entittednjunctive relief as it has
neither sued for such relief nor prded evidence warranting such relief.

C. Unfair Business Practices — RCW Section 19.86
Under Washington law, a plaintiff bears th&den to prove the following elements to

establish a violation of the Consumer PratAct (“CPA”): (1) an unfair or deceptive

practice; (2) occurring in trade or commerce;df8¢cting the public interest; (4) that injures the

plaintiff in his or her business or property; and (5) a causal link between the unfair or dece
act and the injury sufferetlangman Ridge Training Stablesclv. Safeco Title Ins. Gdl05
Wash.2d 778, 719 P.2d 531 (1986). The CPA is analagadie Lanham Act, so that when a
party is found liable under the LanhamtAitis also liable under the CP&ee Cascade Yarns,
Inc. v. Knitting Fever, In¢.905 F.Supp.2d 1235, 1251 at fn. 8 (W.D. Wash. 2@it)g
Campagnolo S.r.l. v. Full Speed Ahead, 12010 WL 1903431 at *11 (W.D. Wash. May 11,

2010).
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Because OSS has not shown any facts demonstrating that it was injured or will like
injured as a result of Kremerman’s unfaractices, summary judgment is granted for
Kremerman on OSS’s Washington CPA claim.

Accordingly, it is herebY RDERED that:

(1) Kremerman’s motion for summary judgment (Dkt. 113RANTED;

(2) OSS’s motion for summajudgment (Dkt. 115) i®DENIED; and OSS'’s
counterclaims ardismissed with prejudice

(3) Because Kremerman has withdrawn his affirmative claims, and the Court grant
Kremerman’s motion to dismiss OSS’s counternwith prejudice, the Clerk of Court shall
enter judgment dismissing OSS’s counterclavith prejudice, and shall close this case.

DATED this 5th day of November, 2018.

157

BRIAN A. TSUCHIDA
Chief United States Magistrate Judge
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