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ed Hutchinson Cancer Research Center

THE HONORABLE JOHN C. COUGHENOUH

UNITED STATES DISTRICT COURT
WESTERNDISTRICT OFWASHINGTON
AT SEATTLE

JON FLOWERS, CASE NO.C17-0989JCC

Plaintiff, ORDER
V.

FRED HUTCHINSON CANCER
RESEARCH CENTER

Defendant.

This matter comes before the Court Defendant’s motion for partial judgment on the
pleadings (Dkt. No. 12). Having thoroughly considered the parties’ briefing andldvant
record, the Court finds oral argument unnecessary and h&RRBNTSthe motion for the
reasons explained herein.

. BACKGROUND

This section is based on the facts alleged in the complaint and written in the light m
favorable to the Plaintiff.

In 2001, Plaintiff, Jon Flowers (“Flowers”), started working for Defendant, Fred
Hutchinson Cancer Research Center (“Fred Hytdbkt. No. 1-1 at 3.) In 2012, Flowers
appliedfor a managemeimuositionbut was not selectedd.) The persorred Hutchhired for

the position was less qualified than Floweld.)(The personvas Caucasiawhile Flowers is
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African American. Id.)

Flowers later learned that his manager had never even considered his application \
hiring for the management positiotd.(at 4.) Flowers filed a discrimination claim with the
Equal Employment Opportunity Council (EEOQH.] After conducting an internal
investigation of the discrimination claim, Fred Hutch decideenminate Flowersld.) Flowers
was asked to sign a severance agreement before being officially termilthjdelogvers asked
for 21 days to review the severance agreement but Fred Hutch would only allowchandw
half days to review the documenid.

After reviewing the severance agreement, Flowers decided he would notcaigsee t
terms. (d.) Fred Hutch subsequently terminated Flowers for “poor performande.After
filing a retaliation complaint with the EEOC, Flowers wassagfuently provided with a rigo-
sue letter against Fred Hutchd.j Flowers brought this lasuit charging Fred Hutch with
disparate treatment and retaliation under Titledfithe Civil Rights Act as well awiolation of
The Older Workers Benefit Protection ActVBPA). (Id. at 5-6.)

Flowers states that “as a result of Defendant’s failure to comply withltlee Workers
Benefit Protection Act, Plaintiff has suffered damages in an amount to be dhet@ritrial.”
Fred Hutch’s motion for partial judgment on the pleadings only deals with Flo@&/8PA
claim. (Dkt. No. 12 at 1.) (Dkt. No. 1-1 at 6.)

. DISCUSSION

A. Legal Standard

A motion for judgment on the pleadings may be brought “after the pleadinglosee—
but early enough not to delay trial.” Fed. R. Civ. P. 12(c). “A Rule 12(c) motion challdmeges
sufficiency of the opposing party’s pleadings and operates in much the same asaamaotion
to dismiss under 12(b)(6).Morgan v. Yolp436 F.Supp. 2d 1152, 1154-55 (E.D. Cal. 2006).
“Judgment on the pleadings is proper when the moving party clearly establishesame thie f

the pleadings that no material issue of fact remains to be resolved and that it @ tentitle
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judgment as a matter of lawHal Roach Studios, Inc. v. Richard Feiner & C806 F.2d 1542,
1550 (9th Cir. 1989). The court construes all material allegations in the light mostifke to
the non-moving partyDeveraturda v. Globe Aviation Sec. Ser4&4 F.3d 1043, 1046 (9th Cir
2006). Thus, a “Motion for Judgment on the Pleadings may consequently be granted if, afi
assessing both the complaint, plus matters for which judicial notice is propgredra ‘beyond
doubt that the [non-moving party] cannot prove any facts that would suppcotaim for

relief.” Morgan, 436 F. Supp. 2d at 1155 (quotiRgl. CormarDerailment Services, LLC v.
Int’l Union of Operating Engineers, Local 15885 F.3d 643, 647 (7th Cir. 2003)).

B. Flower s does not have a cognizable claim under OWBPA

OWBPA is an amesiment to the Age Discrimination in Employment Act (ADEA) that
among other things, imposes restrictions on when an employee can validly waingnier
bring an ADEA claimSee29 U.S.C. $26(f); Oubre v. Entergy522 U.S. 422, 427 (1998).
Relevant td~lowers’ lawsuit, an employee cannot waareage discrimination claim as part of
severance agreemantless the waiver is made in writing arttl¢' individual is given a period @
at least 21 days within which to consider the agreem2atU.S.C. § 626(f1L)(F)(i).

Flowers alleges that Fred Hutch violated OWBPA wihesked Flowers to sign a
severance agreemertntaining a waiver of ADEA claimsithout providing him 21 days to
review the agreementDkt. No. 18 at 2.) Fred Hutch countéhnata violation of OWBPA does
not provide a cause of action separate from an age discrimination claim under AmEA
alternatively, by refusing to sign the agreement Flowa&tsiotsufferan injury under OWBPA.
(Dkt. No. 12 at 1.) The Court need not decideether anOWBPA violation provides an
independent cause attionbecause the undisputed facts demonstrate that Flowers didffest

aninjury based on Fred HutcHeslegedfailure to comply with OWBPA'’s waiver provisions.

L While theNinth Circuit has not decided whether a violation of OWBPA'’s waiver provision
represent an independent cause of action, almost every court that has addressed tas ihelg
it does notSee e.g. Whitehead v. Okla. Gas & Elec, €87 F.3d 1184 (10Cir. 1999).
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To have standing in federal court, a plaintiff must have suffered an “injurytinafach
is “an invasion of a legjly protected interest which isconcrete and particularized.tjan v.
Defs. of Wildlife 504 U.S. 555, 560 (1992) (citation omitted). The party invoking federal
jurisdiction has the burden of proving the standing requireniénat 561.

There is no dispute that Flowers did not sign the severance agredfasrd by Fred
Hutch (Dkt. No. 11 at 4.) (“After reviewing the severanagreementPlaintiff decided he did
not want to agree to its terms under the circumstancBg.fot signing the agreemefipwers
never waived his right to brirgn ADEA claimagainst Fred Hutch. Flowers didt suffer an
injury that is cognizable under OWBPA merely because Fred Hutch asked sigm an
agreement that would have baerenforceableinder that lawBy not signing, Flowers avoided
the harm that the OWBPA waiver provisions are meant to protect against.

The Third Circuit has reached the same conclusion on this exact &sedawrence v.
National Westminster BanR8 F.3d 61, 72 (3d Cir. 1996). lmwrence the court upheld the
dismissal of the plaintiff's OWBPA claim where he refused to enter a seveagrezament that
would have violated the law’s 2ay review periodid. The court found that The alleged effort
to induce [plaintiff] to sign the agreement could not result in a violation of OW8RAiver
provisions.”ld. at 72. Therefore, the plaintiff did not have standing to sue under OWBPA.

Flowers cites to a general provision of the ADEA which provitlas‘in any action
brought to enforce this chapter the court shall have jurisdiction to grant sucbrlegaiitable
relief as may be appropriatedéfectuate the purposes of this chaptet29 U.S.C. 8§ 626(b).
Whether or not Flowers could bring a lawsuit under ADEA does not change the facthhat h
not demonstrated he suffered an injury as a result of Fred Hutch’s attempt to ¢etsihgn tle
severance agreenten

Flowersdoes not have standing to bring a claim against Fred Hutch under OWBPA
because he did not suffer an injury under that statute when he refused to sitpgewy illegal

severance agreement. Since there is no genuine issue of material fact onghisrésktlutch is
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entitled tojudgmenton that claim as a matter of law.
[11.  CONCLUSION

For the foregoing reasons, Defendant’s motion for partial judgment on thengieadi
(Dkt. No. 129 is GRANTED. Plaintiffs’ claim under OWBPA BISMISSEDwith prejudice.
The Court chooses to dismigsth prejudice becausender he undisputedacts, the claim could
not be saved with further amendme®eeThinket Ink Info. Res., Inc. v. Sun Microsystems, In

368 F.3d 1053, 1061 (9th Cir. 200Fherebre, Plaintiff's claim is DISMISSED with prejudice

DATED this 19th day of September, 2017.

\Lécﬁm/

U

John C. Coughenour
UNITED STATES DISTRICT JUDGE
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