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ed Hutchinson Cancer Research Center

THE HONORABLE JOHN C. COUGHENOUH

UNITED STATES DISTRICT COURT
WESTERNDISTRICT OFWASHINGTON
AT SEATTLE

JON FLOWERS CASE NO.C17-0989JCC

Plaintiff, ORDER
V.

FRED HUTCHINSON CANCER
RESEARCHCENTER

Defendant.

This matter comes before the Courttba parties’ stipulatemotion regarding the
discovery of electronically stored information (“ESI”) (Dkt. No)2Bursuant to the parties’
stipulation, the Court ORDERS the following:

A. General Principles

1. Anattorneys zealows representatio of a clientis not compromised by conducting
discovey in a cooperativenanner Thefailure of counsel othe paties tolitigation to cooperag
in facilitating and reasonalyl limiting discovey requess and responsgraises litigation coss and
contributes tdaherisk of sanctions.

2. The proportionality standardset forth in Fed. R. Civ. P. 26(b)(1) mustbe

applied in each @ when fomulating a discovery planTo further the aplication of tre
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proportionality standard in discovemgquestgor production ofESI and related responses
should be reasonably targeted, clead as specific gsossible.
B. ESI Disclosures

Within 30 days after the Rule 2@) corfererce, or at alater time if agreedto by
the parties, each party shall disclose:

1. CustodiansThefive custodians most likely to have discoverable ESI @irth
possession, custody or control. The custodians shall be identified ley tiidenconnection to

the instat litigation, and the type of@hinformation under his/her contro

Plaintiff's Custodian
a. Jon Flowers, Plaintiff. Emails and documents.
Defendant’s Custodians

a. Jon Flowers, Employee Relations Supervisor, Plaintiff. Mr. Floesails will be
collected.

b. Han Nachtrieb, Vice President of Human Resources. Emails and documents.

c. Kim Williams, Employment Manager. Mr. Flowers’ Manager. Emails and
documents.

d. Mari Schwab, Employment counsel. Ms. Schwab was named by plaintiff in his
complaint. Ms. Schwab will likely have mostly privileged/work product
communications and documents.

e. John Bartley, Employment Manager. Mr. Flowers’ Manager following Ms. &vii$’
departure. Emails and documents.

2. Non-custodial Data Saurces. A list of non-custodial da sources(e.g.

shared drives, servers, etc.), if any, likely to contain discoverable ESI.
Payroll systems and network drives.

3. Third-Party Data Sources. Alist of third-party data sources,if any, likely

to contain discoverable ESI and, for each such source, the extent to which a paii/nstor

able to preserve farmation stored in ththird-party data source.
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Plaintiff's personal email provider and cell phone service provider. Pfagméble to
preserve information stored in his personal email and cell phone, unless othemtexebly his
service providers.

4. Inaccesible Data A list of data souces if any, likely to contain

discowerable ESl (by type date custalian, electront systen or othe criteria sufficient to
specificdly idertify the data sourcethat apary assers isnot reasonabf accesible under
Fed R. Civ. P. 26(b)(2)(B)
None.

C. Preservation of ESI

The parties acknowledge that they haverarmon law obligation to take
reasonable angroportional steps to preserve discoverable information in the party’s posse
custody, or control. With respect to preservation of ESI, the parties agawas:f

1. Absent a showingf good causeby the requestingparty, the partiesshall not
berequiredto modify the procedurassedby themin the ordinarycourseof businesso backup
and archivadata;provided, however, #t thepartiesshall preserveall discoverabldSlin their
possession, custodyr control.

2. All partiesshall supplerenttheir disclosiresin accodancewith Rule %(e) with
discoverable ESI responsive to a particular discovery request or mandatdogue where tha
datais createdafter a disclosure or respongemade (unlessexcludedunder(C)(3) or (D)(1)-
(2) below).

3. Absent a showing @foodcauseby therequestingparty, the following categories

of ESI need not be preserved:

a. Deleted, slack, fragernted, or othedata only accessible by forensics.
b. Rardom acces menory (RAM), temporary files, or otherepheneral déa
that are difficult to preserweithout disabling tk operating syste.
C. Online access data such as temporary internet files, history, cache, caokies
the like.
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d. Data in metadata fields that are frequently updated automatically, such as |la

opened dates (see also Section (E)(5)).

e. Backup data that are substantially duplicative of data that are more accessil
elsewhere.

f. Server, systepnor network logs.

g. Data remaining from systems no longer in use that is unintelligible ondtesrsy
in use.

h. Electronic data (e.g. email, calendars, contact data, and notes) senbito or fr

St

ble

mobile devices (e.qg., iPhone, iPad, Android, and Blackberry devices), provided

that a copy of all such electronic data is routinely saved elsewhere (such as

server, laptop, desktop computer, or “cloud” storage).
D. Privilege
1. With respectio privileged or work-product infornation generatedafter the filing
of the canplaint, parties are noequired to include any suafiformation in privilege logs.
2. Activities undertalen in canpliance with the duty to presve irfformation ae

protected from disclosure and discovery under Fed. R. Civ. P. 26(0)&3){AB).

3. Information producedn discoverythatis protectedasprivileged or work product

shallbe mmediatelyreturnedto the producig party,andits production shall not constitia
waiver of suchprotecton, if: (i) swchinformation appearonits faceto havebeeninadvertently
produced or (ii) the producing party provides notice within 15 days of discovery by the
producing party of the inadvertent production.

E. ESI Discovery Procedures

1. Onssiteinspection of electronic edia. Such an inspection al not be germtted

absenta demonstratioby the requestingarty of specificneedandgood causeor by

agreenent of the parties.

2. SearchmethodologyThe partiesshalltimely attemptto reach agrament
on approprite searchterms, or an appropriate coputer-or technologgidedmethodology,
before any such effort is undertaken. The parties shall continue to coopeeaisingthe
appropriatenessf the garchtermsor canputer-or technologgidedmethodology.

In the absere of agrement on appropriate selrtems, or an appropriate computar-
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technologyaidedmethodology, thedilowing procedures shall apply:

a. A producingparty shall disclose thesearchterms orqueries,if any, and
methodology that it proposes to use to locate ESI likely to contain discoverableatibornthe
partiesshall meetandconferto attempto reachanagreenentonthe producingparty’ssearch
terms and/or other methodology.

b. If seart terms or queries are wsel to locae ESI likely to contain
discoveral® information a requestig party is enttled to no moreghan5 additionakemrmsor
gueriesto be used inconnectim with furtherelectronicsearche absent ahowirg of goodcause
or agreenert of the parties The 5 additionaterms or queries, iny, must be provided by
the requestig party within 14days of recept of the producirg party’s production.

C. Focusd terms and queries should be eployed broadtemrms or queries,
sudh asprodud and compary nhames generaly should beavoided Absert a showing of
good causeeadt seart termor query returnirg morethan 250 megabyts of dataare presumed
to be overbroadexcludirg Microsott PowerRoint files, image and audiofiles, and similarly
large file types.

d. The producing party shall search both wostodial data sources and ES
maintained by the custodians identified above.

3. Fomat. Theparties gree that ESWill be produced to the ragstingparty in
seartablePDFformat. Unlessotherwise ageedto by thepatties,filesthat are noeasily
convertedto imageformat, suchas spreadsheetjatabasenddrawingfiles, should be
produced in native forat.

4, De-duplication. The partiesnay deduplicate theilESI production across

custodial and norustodial data sourceftex disclosure to #requesting party.

5. Metadatdfields. If the requestingarty seeksmetadatathe paties ageethat

only the following netadata fields need be pliced: document type; custodian and duplicate
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custodiansauthor/fran; recipientto, cc andbcc; title/subject;file nameandsize;originalfile
path; date and timcreated, sentodified andor received; and hash value.

DATED: November 17, 2017

LANE POWELLPC ROCKE | LAW Group, PLLC

By s/ D. Michael Reilly By _s/ Peter Montine
D. Michael Reilly, WSBA No. 14674 Peter Montine, WSBA No. 49815
reillym@lanepowell.com peter@rockelaw.com
Telephone: 206.223.7000 Telephone: 206.652.8670
Facsimile: 206.223.7107 Facsimile: 206.452.5895
Attorneys for Defendanfred Attorney for Plaintiff Jon Flowers

HutchinsonCancer Research Center

DATED this 20th day of November 2017.

\Lécﬁm/

U

John C. Coughenour
UNITED STATES DISTRICT JUDGE
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