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ed Hutchinson Cancer Research Center

THE HONORABLE JOHN C. COUGHENOUH

UNITED STATES DISTRICT COURT
WESTERNDISTRICT OFWASHINGTON
AT SEATTLE

JON FLOWERS, CASE NO.C17-0989JCC

Plaintiff, ORDER
V.

FRED HUTCHINSON CANCER
RESEARCH CENTER

Defendant.

This matter comes before the Court Defendant’s motion for partisummaryudgment
(Dkt. No. 33). Having thoroughly considered the parties’ briefing and the relecand r¢he
Court finds oral argument unnecessary and he@GRANTS themotion for the reasons
explained herein.
. BACKGROUND

In 2001,Plaintiff Jon Flowerg“Flowers”), started working for Defendant, Fred
Hutchinson Cancer Research Center (“Fred HutchitsiHuman Resources Departmefidkt.
No. 1-1 at 3. 5ometime inJuly 2012,Flowers’supervisoyr Han Nachtrieb (“Nachtrieb”)
announced that the Department would soon be posting amggdena newly created
Employment Manager position. (Dkt. No. 39 at }-ARfew weeks later wen Flowers told

Nachtrieb that he wantead apply for the position, Nachtrieb told him that another employee
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John Bartley“Bartley”), had already appligdhterviewed, and bedrired (Id.) Bartleyis
Caucasiaywhile Flowersis African American. Dkt. No. 11 at 3-4.)

Unbeknownst to Flowers, Nachtrieb heatliertold a Recruiting Supervisor, Narreda
Cooper (“Cooper”), that he would not be postingEneployment Manager position. (Dkt. No.
40 at 1.) Nachtrieb told Cooper thatheddecided to hire Bartley and to keep that informatio
to herself. [d. at 1-2.) When Flowers approached Cooper to inquire about the open positio
Coopemerelytold him that no one had appliedd.(at 2.) On August 1, 2012, Bartley’s jab
the Employment Mnager took effec{Dkt. No. 34 at 15.) In January 2013, after Cooper was
terminated by Fred Hutch, she told Flowers about Nachtrieb’s decision to hileyBathout
posting the position anterviewingother applicants. (Dkt. No. 40 at 2.)

On September 26, 2013, Flowers filed a grievance with the Equal Employment
Opportunity Commission (“EEOC”) (Dkt. No. 34 at 5.) In his grievance, Flowsssreed that
Fred Hutch'has engageth a pattern and practice of promoting less qualified Anglo employs
for management positions within the Human Resources Department while denying me
promotional opportunity to a management position within the departmghj.After
conducting an intermanvestigation of the discrimination clairRred Hutchterminated Flowers
(Id.) Flowers subsequently &itl a second claim with the EEOC asserting Fred Huach
retaliated against him for filing his first complai{kt. No. 34 at 7.)

After obtaining aight-to-sue letter from the EEO®]owers brought this lasuit
chargingFred Hutchwith disparate treatment and retaliation under Titledflihe Civil Rights
Act of 1964(“Title VII") .1 (Dkt. No. 11 at 5-6.) Fred Hutchnow moves for summary judgmer
on Flowers’disparate treatment clajrarguing that it is timéarred. (Dkt. No. 33 at 15red

Hutchasserts that Title VII requirdelowersto bring his discrimination claim within 300 days

! The Court subsequently granted Fred Hutch’s motion for judgment on the pleadin
regardingFlowers’ Older Workers Benefit Protection Aclaim, whichwasdismissed with
prejudice. (Dkt. No. 22.)
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filing his grievance with the EEOCId() Flowers argues that his discrimination claim is timely
under thedoctrinesof equitable estoppel and equitable tolling. (Dkt. No. 38 at 1.)
. DISCUSSION

A. Summary Judgment Standard

“The court shall grant summary judgment if the movant shows that thergennme
dispute as to any material fact and the movant is entitled to judgment as a matter BétavR.
Civ. P. 56(a). In making thaketermination, the Court must view the facts and justifiable
inferences to be drawn therefrom in the light most favorable to the nonmovingApatéyson v.
Liberty Lobby/nc., 477 U.S. 242, 255 (1986). Oncewanmary judgmennotionis properly
made and supported, the opposing party “must come forward with ‘specific factaghbati
there is agenuine issue for tridl Matsushita Elec. Indus. Co. v. Zenith Radio Co475 U.S.
574, 587 (1986) (emphasis in original) (quoting Fed. R. Civ. P. 56(e)).

B. Title VIl Statute of Limitations

To bring a Title VII discrimination claim, a plaintiff must first file a charge veigiate
EEOCagencywithin 300 dayf experiencing an unlawful employment practiSee42 U.S.C.
§ 2000e5(e)(1Y; see also Nat'l R.R. Passenger Corp. v. Mord#86 U.S. 101, 113 (2002)
(“Each discrete discriminatory act starts a new clock for filing chargegiradj that act. The
charge, therefore, must be filed within the . . . 2G~ime period after the discrete
discriminatory act occurred.”) Where a Title VII discrimination clagnbased owliscrete acts
that occurreautside of the 30@ay filing window, the claim is timbarred.See Morgan536
U.S. at 109Siddiqui v. AG Commc’n Sys. Car@33 Fed.Appx. 610, 612 (9th Cir. 200The
300-day filing clock commences when a pldiriiecomes aware of the advee®aployment

action that supports his or her discrimination cle®elukovsky v. City & Cty. of San

2 In Washington, the filing period is 300 days because there is a state agéhapé
authority to grant or seek relief with respect to the alleged unlgsdiatice.”42 U.S.C.
§ 2000e5(e)(1)
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Franciscq 535 F.3d 1044, 1051 (9th Cir. 2008gl&im accrued when the plaintiffs received
notice they would not be hired . )..

In his complaintFlowersalleges a single discriminatory act to support his Title VII
discrimination claim. (Dkt. No.-1 at 5.)Flowersstateghat ‘{he] applied for a promotion to thg
Employment Manager position but was not promolesteada white, Caucasian employee was
promoted to the position.1d.) It is undisputed that the discrete act supporting Flowers’
discrimination claim is Fred Hutch’s decision to promote Bartley rather thanThien
undisputed evidendartherdemonstrates th&artleyofficially began working as the
Employment Manager in early August 2012, and Flowexs aware thaartleyhad gotten the
job. (Dkt. Nos. 34 at 15, 39 atPTherefore, the 300-day clock began to run once Flowers knew
Bartley hadbeen hiredn August 2012Flowersdid not file his EEOC claim regarding this
allegedlydiscriminatoryhiring decision until September 2013—well beyond the 38Q-
window required by Title VIISee42 U.S.C. § 2000&{e)(1).Based on this evidence, Fred
Hutch has met itgitial burden on summary judgment to demonstrate that Flowels'VII
discrimination claim is timéarred.

In response, Flowessksthe Courtto apply the doctrines of equitable estoppel or
equitable tolling to prevent his discrimination claim from being tbaered® (Dkt. No. 38 at 1.)
Flowers asserts that these equitable doctrines are appropriate becauseNatEntionally
misled him about the circumstances surrounding Bartley’s promotion, and he could not
reasonably have known that any discrimination occurred until Caoldenim what Nachtrieb
had done.I¢l. at6-9.)

1. Equitable Estoppel

Equitable estoppel “focuses primarily on the actions taken by the defendantentprg

a plaintiff from filing suit.” Santa Maria v. Pac. BelR02 F.3d 1170, 1175 (9th Cir. 2000).

31n a Title VII claim, “the time period for filing a charge is subject to equitablérides
such as tolling or estopp&Morgan 536 U.S. at 109.
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Equitable estoppel “necessarily requires active conduct by a defendant, abdnesyand the
wrongdoing upon which the plaintiff's claim is filed, to prevent the plaintifnfsuing in time.”
Id. at 1177*Of critical importance [to an estoppel claim] is a showing of the plflistactual
and reasonable reliance on the deferidamminduct or representation®aton v. Bank of Ga
649 F.2d 691, 696 (9th Cir. 1981).

Flowers argues that Fred Hutch, through the actions ciitab, actively concealed its
discriminatory conductAccording to FlowerdNachtrieb failedo follow Fred Hutch’s recruiting
policy by hiring Bartley withoufirst posting the Employment Manager position to certain job
boards. (Dkt. Nos. 39 at 2, 3%l 3.) Nachtrielzoncealedhis violation by instructing Cooper
not to tell anyon¢hathedid not post the positiorfDkt. No. 40 at 2) As a result, wmen Flowers
asked Cooper about the position, she told him that no one had applied. (Dkt. No. 39 at 2.)
Flowers then inquired witNachtriebabout applying for the position and was told thattley
had applied, been interviewed, and hiréd.) FlowersassertshatNachtrieb’sstatements
prevented him fronfiling his discrimination chage until Coopeultimatelytold him about what

Nachtrieb had done in January 20148.)(

The Court cannot conclude thBtowersreasonably relied oNachtrieb’s representations

such that he wasrevented from filing his discrimination claim within 300 dayf Bartley’s
promotion. Flowers knew the essential facts that supported his discriminatmonrclaugust
2012. Nachtrieb announced the new Employment Manager position in July 2012. (Dkt. Ng
6—7). When Flowers followed up with Nachtrieb about applying for the job, he was told tha
Bartley had alreadigeeninterviewed and hired. (Dkt. No. 39 at 2.) At that point, Flowers kng
that, despitdaving expresseiiterest in the position, he had not been promoted, or even
interviewed for thgob. Flowersalso knew that Bartley, who was Caucasion, had gotten the

position? The Court struggles to see how Nachtrighisrepresentationsbout the hiring

4 Flowers additionally alleges in his complaint that Bartley “wasqualified for the
position and was less qualified than Plaintiff.” (Dkt. No. 1-1 at 4.)
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procesgprevented Flowers from filing a discrimination claim until Cooper told him that
Nachtrieb never pdsd the positior Indeed, Coopés original statement t&lowers that no ong
had applied for the position, was directly contradicted by Nachtrieb’s assertitowters that
Bartley had applied, been interviewed, and hired. If anything, that inconsistenty have
made Flowers more aware that he could have &l@dcrimination grievance.

2. Equitable Tolling

District courts can apply the doctrine of equitable tolling when an satia delay”
prevents a plaintiff from complying with a statute of limitatiohshnson v. Hendersp814 F.3d
409, 414 (9th Cir. 2002). “If a reasonable plaintiff would not have known of the existence ¢
possible claim within the limitations period, then equitable tolling will serve to extentathées

of limitations for filing suit until the plaintiff can gather what information he neesiarita

Maria, 202 F.3d at 117&ee also Boyd v. United States Postal $&B2 F.2d 410, 414 (9th Ci.

1985) (“The time period for filing a complaint of discrimination begins towhan the facts tha
would support a charge of discrimination would have been apparent to a similarlydgiteisen
with a reasonably prudent regard for his rights.”)
Similar to hisequitable estoppelaim, Flowers asserts that he had no way to knbw

Fred Hutch’s discriminatory conduantil Cooper informed him that Nachtrieb had failed to p
the Employment Manager position. (Dkt. No. 38 at 8.) The Court disagrees. As discussed
Flowers knew that the Employment Manager position had becomeldeailad that Bartley wa:
given the position. Flowers knew that he had not been hired, much less interviewed, and {
new position was given to a Caucasian coworker. In other words, Flowers knewetiteabss

facts that “would support a charge of discrimination [and] would have been apparent to a

® Flowers makes the following assertions in his brief: “Nachtrieb instruceegkthuiter
not to post the position and not to tell anyone. Flowers had no reason to suspect violation
recruiting policy because Nachtrieb informed him he had followed the polickt” ». 38 at
8.) Those assertions are not supported by the declarations of either Floweoper. Gee
generallyDkt. Nos. 39, 40.)
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similarly situated person with a reasonably prudent regard for his rigtagd 752 F.2cat414.

For those reasons, the Court concludes that Flowers has failed to meet his burden
summary judgment to comerfvard with specific facts showing that the Court should toll the
statute of limitations by applying tlimctrines of equitable estoppel or equitable tolling.
1.  CONCLUSION

For the foregoing reasons, Defendant’s motion for patiaimaryjudgment (Dkt. No.
33) is GRANTED. Plaintiffs’ Title VIldisparate treatmeitaim, as alleged in count 1 of his
complaint,is DISMISSEDwith prejudice.

DATED this 1stday ofMay, 2018.

~ /
John C. Coughenour
UNITED STATES DISTRICT JUDGE
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