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.L.C. et al v. Paige Doyle et al

HONORABLE MARSHA J. PECHMAN

UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF WASHINGTON
AT SEATTLE

MICROTOUCH, L.L.C. and 30/10 WEIGHT)
LOSS, LLC,

Plaintiffs,

VS.

)
)
)
)
)
PAIGE DOYLE, AWAKEN 180 INC., g
NEWTON WEIGHTLOSS, LLC, PEABODY)
WEIGHTLOSS, LLC AND QUINCY )
WEIGHTLOSS, LLC, )
)
)
)
)

Defendants.

PAIGE DOYLE, AWAKEN 180 INC.,
NEWTON WEIGHTLOSS, LLC, PEABODY)
WEIGHTLOSS, LLC AND QUINCY )
WEIGHTLOSS, LLC,
Counterclaimants/Third Party)

Plaintiffs )

VS. %
MICROTOUCH, L.L.C. and 30/10 WEIGH'I)
LOSS, LLC, )
Counterclaim Defendants )

and %
DR. ROCCO NELSON, an individual; and l)
LINDA DEGROOT (and their marital )

community); and one or more JOHDOES, )
currently not known to Third Party Plaintiffs
Third Party Defendants )

AGREEMENT REGARDING DISCOVERY OF

Case No.: 2:1-tv-00996MJIP

AGREEMENT REGARDING
DISCOVERY OF ELECTRONICALLY
STORED INFORMATION AND ORDER

ELECTRONICALLY STORED INFORMATION AND ORDER

(2:17-cv-00996-M JP) - 1

Doc. 47

Docke

ts.Justia.com


https://dockets.justia.com/docket/washington/wawdce/2:2017cv00996/247253/
https://docs.justia.com/cases/federal/district-courts/washington/wawdce/2:2017cv00996/247253/47/
https://dockets.justia.com/

© 0 N oo o A w N P

N N N N N NN P P PR R R R R R
o M KN W N B, O © 0 ~N o ;N W N R, O

The partiesherebystipulateto the following provisionsregardingthe discovery
of electronically stored infongion (“ESI”) in this matter:
A. General Principles

1. An attorneys zealos representatio of a client is not compromised by conducting
discovey in acooperatie manner Thefailure of counsel othe paties tolitigation to cooperag
in facilitating and reasonabyl limiting discovey request and responseraises litigation coss and
contributes tdherisk of sanctions.

2. The proportionality standardet forth in Fed. R. Civ. P. 26(b)(1) must bq
applied in each when fomulating a discoery plan. To further the agication of he
proportionality standard in disvery,request$or production oESI and related responsssuld
be reasonably targeted, cleand as specific gsossible.

B. ESI Disclosures

Within 14 days after the Court issues a Case Scheduling Ordar at alater time if
agreedto by the parties, each party shall disclose:

1. CustodiansThe tencustodians mst likely to have discoverable ESI ihetr
possession, custodgr control. The custodians shall be identified byneatitle, connection tq
the instat litigation, the type oftie information under heher contol; and the likely sources ¢
their ESI (including, for example, hard drive, laptop, moldieices cloud storage, and oth
cloud sources on or in which such ESI may be stored).

2. Non-custodial Data Saurces. A list of non-custodial da sources(e.g. shared

drives, servers, etc.), if any, likely to contain discoverable ESI.

3. Third-Party Data Sources. Alist of third-party data sources,if any, likely

to contain discoverable ESI (e.g. thpdrty email andor mobile device providers, “cloud”
storage, etc.) and, for each such source, the extemmich @ party is (or is not) able to preserv

information stored in ththird-party data source.
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4. Inaccesible Data A list of data souces if any, likely to contain discowerable

ES (by type date custalian, electronc systen or othe criteria sufficient to specifcdly
idertify the data sourcehat apary assers isnot reasonaby accesile under Fed R. Civ.
P. 26(b)(2)(B)

C. Preservation of ES|

The parties acknowledge that they haverarmon law obligatiorto take reasonable ang
proportional steps to preserve discoverable médion in the party’s possession, custody
control. With respect to preservation of ESI, the parties agree as follows:

1. Absent a showing ajood causeby the requestingparty, the partiesshall not
be requiredo modify theproceduresisedby themin the ordinarycourseof businesso back
up and archivedata;provided, howeverthat the partiesshall preserveall discoverableESI in
their possession, custody, or control.

2. All partiesshall supplenent their disclosures in accodancewith Rule Z(e)
with discoverable ESI responsive to a particular discovery requastamdatory dislosue
where ha datais createdafter a disclosure or respongemade (unlessexcludedunder(C)(3)
or (D)(2)-(2) below).

3. Absent a showing @foodcauseby therequestingoarty, thefollowing

categories of ESI need not be preserved:
a. Deleted, slack, fragerted, or othedata only accessible by forensics.

b. Rardom acces menory (RAM), temporary files, or otherepheneral
datathat are difficult to preserwsithout disabling te operating syste.

C. Online access data such as temporary internet files, history, cache,
cookies, and the like.

d. Data in metadata fields that are frequenggated automaticallgxcept
lastopeneddates)asteditedor lastmodifieddates and the “last modifie
by” or “last edited” by metadata fieldsee also Section (E)(5)).

e. Backup data that are substantially duplicative of data that are more
accessible elsewhere.

f. Server, system or network logs.
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g. Data remaining from systems no longer in use that is unintelligible or
systems in use.

h. Electronic data (e.g. email, calendars, contact data, and notes) sent
from mobile devices (e.g., iPhone, iPad, Android, and Blackberry
devices), provided that a copy of all such electronic data is routinely
elsewhere (such as on a server, laptop, desktop computer, or “cloud
storage).

I. Social media data, except that the parties shall notedahsy existing
social media accounter Yelp, Facebook, Twitter, Instagram Rinterest
and shall preserwhose social media accountsiccount history” or
“account datatvhere available (see also Section E(3)(e))

D. Privilege

1. With respecto privileged or work-product infornation generatedafter the filing
of the canplaint, parties are noequired to include any suafiformation in privilege logs.

2. Activities undertalen in canpliance with the duty to rpserve irformation ae
protected from disclosure and discovery under Fed. R. Civ. P. 26(0)&3){AB).

3. Information producedn discoverythatis protectedasprivilegedor work product
shall be mmediatelyreturnedto the producig party,andits productionshall not constitue a
waiver of suchprotecton, if: (i) suwch information appearsonits faceto havebeeninadvertently
producedor (ii) the producing party provides notice within 15 days of discoveryby the
producing party of the inadvertent production.
E. ESI Discovery Procedures

1. Onssite inspection of electronimedia.Such an inspectiorhall not be germitted

absenta demonstratioby the requestingparty of specificneedandgood causeor byagreenent
of the parties.

2. Searchmethodology. Thepartiesshall timely attempt to reach agrement on

appropride searchterms, or an appropriate cgputer or technologyaidedmethodology, before
any such effort is undertaken. The parties shall continue to cooperatevising the
appropriatenessf the garchtermsor canputer- or technologgidedmethodology.

In the absece of agrement on appropriate sedn tems, or an appropriate oguter- or
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technologyaidedmethodology, the following procedures shall apply:

a. A producingparty shall disclose thesearchterms orqueries,if any, and
methodology that it proposes to use to locate ESI likely to contain discoverabiedtiéor. The
partiesshall meetand conferto attemptto reachan agrement on the producingarty’s search
terms and/or other methodology.

b. If seart tetms or queries are used to locae ESI likely to contan
discoveral@ information a requestig party is enitled to no morehan 10 additionalterms or
gueriesto be used in connectiowith furtherelectronicsearcheabsemhashowing of goodcause
or agreenent of the parties The 10additiond terms orqueries if any, must beprovided by
the requestig party within 14days ofrecept of the producirg party’s production.

C. Focusd tetms and queries should be eployed broadtemms orqueries,
suc as producand companynames generaly should beavoided Absent ashowirg of good
causeead seart term or queryreturnirg more than 250 mgabyts of dataare presumed to b
overbroadexcluding MicrosoftPowerRoint files, image and audb files, and similarly large file
types.

d. The producing party shall search both wostodial data sources and B
maintained by the custodians identified above.

3. Fomat. Theparties gree that ESWill be produced to the requestingriy in the
following formats:

a. All documents that exist in native formats, with the exception of en
(see Paragraph 3.b. below), including but not limited to Word documents, Excel spresaq
PowerPoint presentations, video files, audio files, and similar native formbtse \wroduced in
their original, native, unaltered format. Each native document will be given a uniqtad
identifier, and the parties will refer to that identifier in discovery and courgélifio the extent
that documents produced in native format cannot be rendered or viewed without the
proprietary software, the parties shall meet and confer to minimize any expersirden
AGREEMENT REGARDING DISCOVERY OF
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associated with the review of such documents, including issues that may anisespgct to
obtainng access to any such software or operating manuals. If production of a aa
document as a native format file would result in the disclosure of information tecbtey the
attorneyelient privilege, the wordproduct doctrine, or that is otherwisefected from discovery

the producing party may object to its production as a native file and produce the doavissr

with redactions in searchable PDF files with unique digital identifiers. &Vkempossible, the¢

remainder of the document shoulel froduced in native format (for example, Excel spreads

portions that need not be redacted).

b. All e-mails should be produced in an archival or electronic data pack
format such as .pst, .0st, .mbox, or similar, in a manner that preserves the refabehsben
the email and all of its attachments. Any attachments to-araié should be produced in the
same electronic fornm which they were transmittedEach email and attachment will be give
a unique digital identifiem an accompanying .Bes Stamped PDF document and the parties
will refer to that identifier in all proceeding$t production of a particular email in this format
would result in the disclosure of information protected by the attachenyt privilege, the work
product doctrine or that is otherwise protected from discovery, the producing parbbjeetyto
its production in this format and produce the email with redactions in searchabféeRBD¥th
unique digital identifiers Wherever possible, the remainder of the document should be prg
in native format (for example, email attachments or portions of email attachmehtsagskxcel

spreadsheet portions) that need not be redacted).
C. Documents that exist in PDF format will be produced as searchablg

files that are Bates numbered, in color when the original is in color.

d. Paper documents amenable to being imaged will be produsedrafiablg
PDF files that are Bates numbered, in color when the original is in d®é&sonable efforts shg
be made to scan the pages at or near their original size. Physically ovengiredsphowever
may be reduced provided that such reduction does not obscure any text or otherwise n
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document unreadable. In addition, reducing an image may be necessary to displayopr
numbers and confidentiality designations without obscuring the text. The pargesragrto
degrade the searchétyi of documents as part of the document production process. If a
desires additional information about a particular paper document produced in thifiéoParties
will meet and confer regarding the appropriate means to supply that information.

e. To the extent reasonably possible and subject to the proportionality provisi
the Federal Rules of Civil Procedure, responsifermation from Yelp, Facebook, Twitte
Instagram, and Pinterest social media accounts in the possession, custodsobotthe partieq
shall be produced in the following manner: (1) text or picture posts shall be m@itited and
produced as PDF files or captured by screenshot and produced as JPG files (in color
original is in color); and (2) audio or video posts shall be produced as audio or vided g
parties shall produce in a manner that identifies the date of the produced post andtinecslia
account it came from. If the parties’ social media accounts contained regpooss in the pas
that have since been deleted, overwritten or modified, then the parties shall meatfandod
discuss the potential production of that historical information (for example, fromad swdlia
account’s “account history” or “account data” where avadaid to the extent possible).

4. De-duplication. The partiesmay deduplicate theirESI production acros

custodial and nowgustodial data sourcefier disclosure tohe requesting partylf a document is
de-duplicated, then the metadata field cal@B@HERCUSTODIANS” must be provided listin
the identities of other custodians who were in possession of the document at the titeetadrco
but whose copy has been withheld as a duplicate.

5. Metadatdields. If the requestingarty seekanetadatathe paties ageethatonly

the following metadata fields need be piaed: docment type; custodian and duplica
custodiang(or, if none, a generalized locatigrguthor/fron/sender recipientto, cc and bcc;
title/subject;file name andsize; original file path; date andme created, senimodified and/or
received; and hash value.
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For Plaintiffs/Counterclaim-Defendants
MICROTOUCH, L.L.C. and 30/10
WEIGHT LOSS, LLC

By: /s Kim D. Sephens

By: /s/ Janissa A. Strabuk

By:_/s/ Nodlle L. Chung

TOUSLEY BRAIN STEPHENS PLLC
Kim D. Stephens, WSBA #11984
Janissa A. Strabuk, WSBA #21827
Noelle L. Chung, WSBA #51377
kstephens@tousley.com
jstrabuk@tousley.com
nchung@tousley.com

1700 Seventh Avenue, Suite 2200
Seattle, Washington 98101
Telephone: (206) 682-5600/Fax: (206) 682-2992

And

By: /s Bradley P. Thoreson

FOSTER PEPPER PLLC

Bradley P. Thoreson, WSBA No. 18190
brad.thoreson@foster.com

1111 Third Avenue, Suite 3000

Seattle, Washington 98101-3299

Telephone: (206) 447-3867/Facsimile: (206) 749-1923

For Third-Party Defendant
DR. LINDA DEGROOT

By: /9 Kim D. Stephens

By:_/s/ Janissa A. Srabuk

By:/s/ NodlleL. Chung

TOUSLEY BRAIN STEPHENS PLLC
Kim D. Stephens, WSBA #11984
Janissa A. Strabuk, WSBA #21827
Noelle L. Chung, WSBA #51377
kstephens@tousley.com
jstrabuk@tousley.com
nchung@tousley.com

1700 Seventh Avenue, Suite 2200
Seattle, Washington 98101
Telephone: (206) 682-5600/Fax: (206) 682-2992
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For Third-Party Defendant
DR. ROCCO NELSON

By: /s/ Bradley P. Thoreson

FOSTER PEPPER PLLC

Bradley P. Thoreson, WSBA No. 18190
brad.thoreson@foster.com

1111 Third Avenue, Suite 3000

Seattle, Washington 98101-3299
Telephone: (206) 447-3867

Facsimile: (206) 749-1923

For Defendants/Counterclaimants/Third-Party Plaintiffs
PAIGE DOYLE, AWAKEN 180 INC.,

NEWTON WEIGHTLOSS, LLC

PEABODY WEIGHTLOSS, LLC

QUINCY WEIGHTLOSS, LLC

By: /9 Howard E. Bundy

BUNDY LAW FIRM PLLC
Howard E. Bundy, WSBA #11762
bundy@bundylawfirm.com

5400 Carillon Point

Kirkland, Washington 98033
Telephone: (425) 822-7888

Fax: (206) 801-3480

WITMER, KARP, WARNER & RYAN LLP
Eric H.Karp, BBO #260280

Ari N. Stern, BBO #672442

Admitted Pro Hac Vice
ekarp@wkwrlaw.com
astern@wkwrlaw.com

22 Batterymarch Street

Boston, Massachusetts 02109
Telephone: (617) 423-7250

Fax: (617) 423-7251
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ORDER

Basedon the foregoing,T IS SOORDERED.

DATED this_1%h  day of December

, 2017.
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Marsha J. Pechman
United States District Judge




