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3 UNITED STATES DISTRICT COURT

WESTERN DISTRICT OF WASHINGTON

9 AT TACOMA
10
1 JON BLACKSTONE, CASE NO. C17-1010 RJB

Plaintiff, ORDER REVERSING DECISION
12 AND REMANDING CASE
V.
13
NANCY BERRYHILL, Acting
14 Commissioner of Social Security
Administration,
15
Defendant.

16
17 This matter comes before the Coon review of tle file herein.
18 Procedural History. On July 5, 2017, Plaintiff filethis civil action, alleging that the
19 || Social Security Administration improperly denileid application for disability insurance wher
20 | the ALJ failed to properly consider the ominiof Dennis Anderson, D.O., who is Plaintiff's
21 | treating physician. Dkt. 9.
22 Basic Data.Born in 1967, Plaintiff has prior workxperience as an applications
23| programmer, parts inspector, Boeing prograampér, and a civil preparedness officer. Tr. 34-
24| 35. He has at least a high school education. Tr. 35.
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ALJ Decision. The ALJ found: (1) that Plaintifhet the insured status requirements |of
the Social Security Act; (2) that Plaintiff had restgaged in substantial gainful activity since
January 1, 2014, the amended alleged onset @atdrat Plaintiff suffered from the following
severe impairments: osteoarthritis of the hgegenerative disc disease or degenerative joinf
disease of the lumbar spine, right shouldeluction, dislocation,ral tendinosis, obesity,
affective disorder (major depige disorder, dysthymic disad), anxiety related disorder

(anxiety, general anxiety disad and posttraumatic stress daegr (“PTSD”)) and attention

deficit disorder (“ADD”); that the impairments, even in combination, did not qualify under the

Listings; (4) that the Plaintiff has the residual functional capacity:

... to perform light work as defiden 20 CFR 404.1567(b) except as follows.
He could occasionally balance, stokpeel, and crouch. He would not climb
ladders, ropes, scaffolds, ramps, stairsrawl. He coud frequently reach
bilaterally. He would aval concentrated exposureswetness, vibrations, and
hazards. He could perform simple, roetbasks and could follow short, simple
instructions. He could do work that nedittle or no judgment and could perform
simple duties that could be learned oa jibb in a short period. He requires a
work environment with minimal supervisoontact. (Minimal contact does not
preclude all contact, rather it meamstact does not occuegularly. Minimal
contact also does not preclude simpid auperficial exchanges and it does not
preclude being in proximity to the supenis He could work in proximity to co-
workers but not in a cooperative or teaffort. He requires a work environment
that has no more than superficial interatsiovith co-workers. He would not deal
with the general public as in a sales position or where the general public is
frequently encountered as an essent@&heint of the work process. Incidental
contact of a superficial nature withetigeneral public is not precluded.

that he has no past relevant work; and lastly, (5) that Plaintiff could perform other work e
in the national economy, such as a mail roonkg¢lexarking clerk, and small parts assembler
Tr. 20-36. Accordingly, the ALJ concluded thaaintiff was not disabled within the meaning|of
the Social Security Actld.

Legal Standard. The findings of the Commissionef the Social Security

Administration are conclusive (42 U.S.C. 8§ 4§)5( and the decision of the Commissioner to
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deny benefits will be overturned only if it istreupported by substantial evidence or it is bas
on legal errorGonzalez v. Qullivan, 914 F.2d 1197, 1200 (9th Cir.1990).

DISCUSSION

Plaintiff asserts that the ALJ failed tooperly consider his ¢ating doctor’s opinion
regarding his limitations. Dkts. 9 and 11.

“The opinions of treating doctors should be given more weight than the opinions of
doctors who do not treat the claimant. Wherettbating doctor’s opinion isot contradicted by
another doctor, it may be rejected only ‘fdear and convincingteasons supported by
substantial evidence in the recordin v. Astrue, 495 F.3d 625, 632 (9th Cir. 200inernal
citations and quotation marks omitted). Where, as here, “thteeating doctor's opinion is
contradicted by another docttine ALJ may not reject this apon without providing ‘specific
and legitimate reasons’ supported by sabsal evidence in the recordd. “This can be done
by setting out a detailed and thorough summathefacts and conflicting clinical evidence,
stating his interpretation thewf, and making findings.'ld.

The ALJ erred in rejecting the opinion of Plaintiff's treating physician. The ALJ did
not provide “specific, legitimate reasons tha anpported by substant@&lidence in the record
for failing to adopt all Plaintiff's treating phiggan’s opinions regarding his limitationdlguyen
v. Charter, 100 F.3d 1462, 1466 (9th Cir. 1996).

The opinion at issue is contained in a foemtitled “Medical Source Statement of Abil
to do Work-Related Activities (Physical),” filleout and signed by DAnderson on November
17, 2014. Tr. 599-602.

This form indicated that Plaintiff was limdeo sitting for 10 minutes at a time without

interruption, standing for 15 mireg at a time without interruption, and walking for 10 minut
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at one time without interrugtn. Tr. 599. Dr. Anderson opined that Plaintiff could sit for on
hour in an 8-hour work day, stand for two hoursumn8-hour work day, and walk for one hour|
an 8-hour work dayld. Dr. Anderson opined that, from tlimme Plaintiff gets out of bed, he
needed to lie down for three howfsthe next eight hours. T800. Dr. Anderson explained th
Plaintiff related that “lying down cagive some relief from his painld. Dr. Anderson stated
that his assessment is support by the following findings:

MRI reveals osteophyteosis, mild taderate foraminal stenosis, and some

central canal narrowing. Sitting andustling/walking for longer periods can

cause discomfort with these issues. @loAlthough he does get increased back

pain after walking and standing for pmds of time as noted above, he is

attempting to walk up to 15-20 minutes a dayper his pt instations to improve

strength/endurances despite the pain it causes).
Tr. 599. Dr. Anderson also found that Plaintibuéd only occasionally (up to 1/3 of and 8-ho
day) reach, handle, finger, or feel in regardhis upper extremities. Tr. 600-601. Dr. Anders

opined that Plaintiff culd only occasionally (up to 1/3 ahd 8-hour day) lift up to 10 pounds,

and could never lift over 10 pounds. Tr. 601. Arderson explained thateaching puts stress

on lower back, causing pain; lifig > 10 pounds [causes] aggrawatof back pain; (see back
condition description on M.R.&s per previous pages)ltl. Dr. Anderson opirgethat Plaintiff
could only occasionally (up to 1/3 of and 8-houy)daimb stairs and ramps, and balance, an
that he could never climb laddeor scaffolds, stoop, kneeloeich, or crawl. Tr. 601. In
support of this portion of hissaessment, Dr. Anderson states,
[Plaintiff] notes aggravation of higain with stooping, crouching, kneeling,
crawling. His back condition/pain makes it unsafe to climb ladder[s] or
scaffolding. As noted on previous pagwalking and standing for periods
aggravates back pain and this relatemitation of going up and down stairs and
ramps, and with balancing. The pain camise unsteadinessdituations where
balancing may be precarious. My asses#nof his pain is consistent with

objective medical conditions/findgs for this patient.

Tr. 602.
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The ALJ did not accept several of the limitations contained in Dr. Anderson’s form
example, the ALJ found that Plaintiff had “ferrestrictions” in lifting, carrying, sitting,
standing, walking, reaching, handling, fingey; feeling, stooping, kneeling, crouching and
crawling than opined by Dr. Andson.” Tr. 32.

The ALJ stated that he gave “little weigjkd Dr. Anderson’s opiron because “prior to
the date he completed this November 2014 medmaice statement, Dr. Anderson had met
the [Plaintiff] only one time in July 2014 for tipeirpose of completing asibility application
form.” Tr. 32. The ALJ further rejected Dxnderson’s opinion because it was not supporte
objective clinical findings or Plairifis performance on physical examinatiold. The ALJ also
asserted that Dr. Anderson formed his opirbased on the Plaintiff's reported symptoms and
limitations, and “the reliability of the [Plairftis] subjective complaits is in question.”ld.
These reasons are not supported leyrédtord and fail to providelasis to reject Dr. Anderson
opinion regarding Plaintiff’'s limitations.

As to the first reason that ALJ gives, titat Anderson saw Plairitionly once before thg
November 2014 form was filled out, the record aades that was in error. Plaintiff saw Dr.
Anderson on October 31, 2013 (Tr. 883), Mad¢i2014 (Tr. 857), June 23, 2014 (Tr. 819) an
July 22, 2014 (Tr. 809).

The ALJ’s second basis for rejecting th@nion, that it wasn’supported by objective
clinical findings or Plaintiffs performance on physical exantioa, was also in error. In
support of his opinion, Dr. Anderson specificaléferenced an MRI, which was taken on
September 5, 2013, and showed that Plaintiff hadbat, “moderate disdesiccation with disc
protrusion” and “moderate left faminal stenosis and severe tifiraminal stenosis.” Tr. 555;

556. This MRI also revealed thataintiff had “severe disc desiation with disc bulge with
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bilateral moderate foraminal stenosis” at L5-3d.. The ALJ did not discuss these findings ir
relation to Dr. Anderson’s opinions, muclsseprovide a basis upon which to reject Dr.
Anderson’s opinion of Plaintiff’s lintations as a result of the MRFurther, the ALJ reference
only physical examination results from one wsith Dr. Anderson, not all the visits. An ALJ
may not substitute his opinion for that of a treating physiciatkett v. Apfel, 180 F.3d 1094,
1102 (9th Cir. 1999).

As to the ALJ’s third reason, that Dxnderson’s opinion was based on Plaintiff's
subjective complaints assertions regardirgylimitations, this reasos not supported by the
record. Dr. Anderson specificalbtated that he based higrapn on the MRI results and his

objective findings for Plaintiff.

Conclusion on Assessment of Medical Evidencél'he ALJ failed to properly assess the

Dr. Anderson’s opinion.

Error Not Harmless. The ALJ failed to properly assethe medical evidence, and as
consequence, it is unclear whether the assesshBidintiff's residuafunctional capacity and
the questions to the vocational expert acclyatdlected all Plaintiff's limitations.See
Osenbrock v. Apfel, 240 F.3d 1157, 1163-65 (9th Cir. 200Bccordingly, the Commissioner
failed to meet the burden of showing that éherere other jobs in ¢hnational economy that
Plaintiff could perform on a regular and sus&al basis in light dhis residual functional
capacity. The Commissioner has failed to caeyburden at step five. The matter should bg
remanded to the Commissioner for reassessofddr. Anderson’s opinion and further

proceedings consistent with this opinion.
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Accordingly, it is herebYpDRDERED that:

e The Commissioner’s decisionREVERSED and the case REMANDED for
reassessment of Dr. Anderson’s opiniow &urther proceedingsonsistent with
this opinion

The Clerk is directed to send uncertified cométhis Order to all counsel of record an
to any party appearing o se at said party’sast known address.

Dated this 18 day of February, 2018.

folobTE e

ROBERTJ.BRYAN
United States District Judge
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