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hohomish County Sheriffs Office et al

UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON

AT SEATTLE
DYLAN JAMES DOWNEY,
Plaintiff, Case No. C17-1024-JCC-MAT
V. ORDER RE: PENDING MOTIONS
TY TRENARY, et al.,
Defendants.

This is a civil rights action brought under 48LC. § 1983. This matter comes before
Court at the present time on piaff's motion for appointment ofounsel, defendants’ motion |
strike affidavits, plaintiffsmotion to compel non-defendantitmesses to produce affidavit
plaintiff’'s motion to strike ad order sanctions for defendanisiproper discovery request ar
certification, plaintiffs motionsregarding the sufficiency oflefendants’ answers and/
objections to plaintiff's requests for admissiand plaintiff's motion fo judicial notice of
defendant’'s commission of pary. The Court, having considered each of these motions
responses thereto, and the bakaof the record, hereby finds and ORDERS as follows:
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(2) Plaintiff's motions fo appointment of counsel @s. 41, 50, 92) are DENIED

The currently pending motions for appointmentcotinsel represent plaifits fifth, sixth, and

seventh requests that counsel ppanted to represent him in tmgatter. Plaintiff, in support of

these requests, cites to the fact that therel@rdefendants, complexadts and issues of law
challenges in conducting necessary discoveryupcoming transfer to a different facility
restrictions in law library acss, and ongoing medical issues.

As plaintiff acknowledges, theris no right to have counsappointed in cases broug
under 42 U.S.C. § 1983. Although the Court, urk&tJ.S.C. § 1915(e)(1), can request cour
to represent a party proceedingforma pauperis, the Court may do so only in exception
circumstancesWilborn v. Escalderon, 789 F.2d 1328, 1331 (9th Cir. 198B)anklin v. Murphy,
745 F.2d 1221, 1236 (9th Cir. 1984)dabe v. Aldabe, 616 F.2d 1089 (9th Cir. 1980). A findin
of exceptional circumstances reqgsian evaluation of bbtthe likelihood of suaess on the merit
and the ability of the plaintiff to articulate his cfe pro se in light of the complexity of the leg
issues involvedWilborn, 789 F.2d at 1331.

As the Court previously noted, plaintiff hdemonstrated ample ability to articulate |
claimspro se, and the Court is not satisfied that therolsiasserted are so complex that plain
will be unable to litigate therwithout the assistance of counsdPlaintiff has also conducte
extensive discovery in this mattand has inundateddtCourt with motionseeking various type

of relief. Nothing in the record before this Codemonstrates that plaiffi lacks the ability to

1 In one of his motions for appointment of counsel (Dkt. 50), plaintiff also requests that hatee qral
extension of the discovery deadline. However, plaintifs fao demonstrate in that motion any good cause fo
extension of the deadline. The Court notes that plaintiff recently filed another motameiiension of the discover
deadline (Dkt. 101). The Court will tak the issue of whether an extension is appropriate after defendants h3
an opportunity to file a response to that more recent motion.
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effectively prosecute this case on his own. Toektent that either medical issues or transt

between facilities intéere with plaintiff's abiity to meet specific éladlines, the Court can, upc

a showing of good cause, adjust those deadlinasdommodate plaintiff seeds. Plaintiff has

yet to demonstrate that appointment of counsgaisanted in this matter and, thus, his most re¢

requests for counsel must be denied.

(2) Defendants’ motion to strike affidawi(Dkt. 49) is GRANTED. Defendants se
to strike as immaterial three affidavits of pitf (Dkts. 44, 45, 46), and the declaration of Ni
Karanikolas-Jamison (Dkt. 47), because the doctsramnot relate to any motion pending bef
the Court, nor do they seek any relief from theu€. A review of thematerials in question
reveals that plaintiff's affidats simply detail his complaintabout the Snohomish County J

(SCJ), and that Mr. Karanikolassdison’s declaration is apparenithfended to gpport plaintiff's

complaints. However, this sort of testimorngaidence, untethered froamy pending motion, i$

not properly before the Coumd must therefore be STRICKEN.

(3) Plaintiffs motion tocompel non-defendant witnesséo produce affidavits of

similar witness testimony (Dkt. 58 DENIED. Plaintiff asks th€ourt to order 12 non-defenda
employees of defendant Snohomish County to prodfiickavits, or some other form of testimon
regarding specific eventietailed in plaintiffs méion. Defendants objettd this request noting
among other things, that the request is improfd@efendants maintain that the proper way
plaintiff to obtain informatiorfrom employees of defendanbh@omish County regarding actiot
taken or events that occurred within the scopth&f employment, is to direct discovery reque
to defendant Snohomish County. (Dkt. 59.)

Defendants note that plaintiff has nobpounded any discovery requests asking for

testimony of the County employees identifiechia motion, nor has plaintiff met and conferr
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regarding the testimony. (Dkt. 382 n.2) Defendants state tifadefendant Snohomish Coun
had been properly served with suelgquests, it would have answepddintiff's interrogatories on
the topics at issue. The Court concurs thainpff’'s motion to compel testimony which has n
been the subject of a proper discovery reqisastproper and musherefore be denied.

(4) Plaintiff’s motion to strike improper digeery requests and to order sanctions ([
54) is DENIED. Plaintiff asserts in his moi that defendant Snohomish County attempte

have its Second Interrogatories and RequestProduction hand delivered fwaintiff, but the

discovery requests were not progerérified, nor were they accorapied by proof of service, and

were therefore improper. Plaintiff seeks to stthediscovery requests and he also seeks an 3

of reasonable expenses and fees as a sanctidafeardants’ violation ofed. Rule Civ. P. 26(g)|.

In a subsequent submission, plaintiff ackiexiges that approximately a week after

y

ot

Dkt.

i to

ward

he

discovery requests were hand deleeto him at the SCJ, he received via legal mail a standalone

document which was identified as a “Declaratiorsefvice” relating to the hand delivery of tf
discovery requests.S¢e Dkt. 66.) Plaintiff explains that tradeclaration of servie he received in]
the mail was dated January 12, 2018, the damtgf acknowledges having received the hg
delivery from SCJ Captain KaviYoung, and that the enveloftecame in was post-marke
January 12, 2018 in Seattle, which apparently segraculiar’ to plaintiff and suggests to hi
that Mr. Young and defendants’ counsel ardgtgof perjury and falsifying documentsSdeid.)
A review of the discoveryequests at issue show ththey were properly signed b
defendants’ counselS¢e Dkt. 54-1 at 12.) While plaintiff claas they were not properly verifieq

he appears to be referencing a page in thedisyg request which requeelaintiff’s verification,

not the verification of a defendant or defendants’ counsgge i¢l. at 7.) To the extent plaintiff

complains about improper certificati of the service of the discovergquests, plaintiff fails tg
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establish any impropriety. Plaifh points to nothing in the Courtiles requiring that a certificat
of service be served contemporaneously wlidtovery requests, and plaintiff's own eviden

reflects that the certificate service pertaining to the discovagguests at issue was mailed {

same day the requests were hand deliveredaiatit by Captain Young. Plaintiff establishe

absolutely no basis for striking defendants’ disry requests or for the imposition of sanction

(5) Plaintiff’s motionsregardng the sufficiency of the answers and/or objections tg
requests for admissions (Dkts. 55, 56, 74) are DENiBPJaintiff challenges the sufficiency ¢
the answers defendants Daniel Stites, Terry Blasg,Kimberly Parker provided to his reque
for admissions, claiming that defendants aregfie@ig ignorance, playing games, objecting

frivolous grounds, and attempting to misconstwerding so as to feign confusion.”Seg id.)

Plaintiff asks that these defemds be directed to provide mwmplete denials, or complete

admissions to his requests. Defendants argugldiatiff's requests are nat conformance with
the rules as they are vaguentusing, compound, call for legabrclusions, and seek informatig
outside of defendants’ knowledgéDkts. 83, 88.) Defendants furthergue that plaintiff does ng
make an adequate showing that deints’ objections are improper.ld.j Finally, defendants
note that plaintiff has not actia identified the specific shortanings of defendant Parker
answers and objections, but has reneserted in his motion a ga detailing the shortcoming

he identified in Ms. Bloss’ answers. (Dkt. 88 at 2.)
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Rule 36 of the Federal Rules of Civil Proaesl authorizes a party to serve on any other

party a written request to admit the truth of any matters within the scope of Fed. R. Civ. F

2 The Court’s docket identifies DKE6 as a Certificate of Service pertaining to plaintiff's motion regarg
the sufficiency of defendant Stites’ responses to plaintétmiests for admission (Dkt. 55). However, a closer rev
of the document reveals that it is actually a separate motiallenging the sufficiency of defendant Bloss’ respor
to plaintiff's requets for admission.
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that relate to statements or opinionsaddtfor of the applideon of law to fact. See Fed. R. Civ. P.
36(a)(1). The purpose of Fed. Rv(r. 36(a) “is to expedite ttiay eliminating the necessity ¢
proving undisputed issues and thus narngwihe range of issues for trialWorkman v.
Chinchinian, 807 F.Supp. 634, 647 (E.D. Wash. 1992).

Because the purpose of requests for adomgsito narrow the issues of the case,

The requesting party bears the burden tifrgeforth its requests simply, directly,

not vaguely or ambiguously, and in such a manner that they can be answered with

a simple admit or deny without an expdion, and in certaiinstances, permit a

gualification or explanation for purposesatdrification. . . . To facilitate clear

and succinct responses, the facts staféiun the requestust be singularly,
specifically, and carefully detailed.

Henry v. Champlain Enterprises, Inc., 212 F.R.D. 73, 77 (N.D.N.Y. 2008)itations omitted). In

addition, “[rJequests for admission may not conteompound, conjunctive, or disjunctive (e.p.

“and/or”) statementsU.S exrel. Englund v. Los Angeles County, 235 F.R.D. 675, 684 (E.D. C4g
2006) (citation omitted). A party may not avegbponding to requests for production baseqg
technicalities.ld. “When the purpose and significanceaafequest are reasonably clear, co
do not permit denials based on an oveglghnical reading of the requestd.

The Court first notes that plaintiff did, iadt, fail to identify any sgcific shortcomings in
defendant Parker’s responses to his requests for admission. As defendants correctly p
plaintiff appears to have copied and pasted r& glathe motion directed to defendant Blos
responses into the motion directed to defenBanker’s responses, rendering plaintiff's argum
regarding defendant Parker’s responses incomprehensible.

More generally, the Court agre that plaintiff's requests f@admission are, by and larg

vague and confusing, and a majority are compoduirttus, plaintiff failed in the first instance to

meet his burden of setting forth his requests in a manner such that they could be answeré

ORDER RE: PENDING MOTIONS - 6

—h

on

Urts

oint out,

bS

ent

(D

od with a




10

11

12

13

14

15

16

17

18

19

20

21

22

23

simple admit or deny. Despite the deficiengreplaintiff's requestsdefendants did respond {o
each request with a specific denial, even though they interposed objections to each request as well.
While some of defendants’ objections mayguably, be deemed ovezehnical, there is no
indication that any of #ir denials of plaintiff's request®er admission were based on an ovpr-
technical reading of the request®laintiff fails to establish that defendants’ responses tg his
requests for admissions were improper, and ptBinrequest that defedants be directed tp
provide complete denials or cofafe admissions must be denied.
(6) Plaintiff’'s motion for judicial noticef defendant’s commission of perjury during
discovery (Dkt. 75) is DENIED. Rintiff asks that the Court takedicial notice of the fact that

defendant Hunstiger committed perjury when he intentionally provided false and misl¢ading

answers to some of plaintiff's interrogatories aiRliff cites, in particular, to responses wherein
defendant Huntsiger states thiare is no “SHU” in the SnohomisZounty Jail, and that he “has
not worked in ‘SHU’ at the Snohomish County JailZed Dkt. 75 at 2, Ex. B at 6-7.) Plaintiff
claims that he has witnessed this defendaotking in the SHU numerous times, and that
defendant’s assertion that there is no such mackthat he has never worked there constitutes
“outright perjury.”
However, the fact that plaintiff disagre@sth defendant Huntsiger's answers to his
interrogatories does not proM any basis for relief he as this is not the time, nor is plaintifffs

motion the appropriate mechanism, to challetige veracity of a witess’s testimony. Such

challenges are more appropriatelgaeved for trial. Moreover, R 201 of the Federal Rules of

3 The record reflects that defendant Bloss origirfallied to answer one of the three requests for admispgion
directed to her, but this omission svaubsequently corrected when deferisldecame aware of the oversighseg(
Dkts. 83, 84, 85, 86.)
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Evidence provides that a court may only take jadliciotice of “a fact tat is not subject tg
reasonable dispute because it . . . is generally kmatham the trial court’s territorial jurisdiction’
or because it “can be accurately and readdyermined from sources whose accuracy cal
reasonably be questioned.” Fed.Bid. 201(b). The facts at issue here are clearly in dis
and, thus, may not be judicially noticefeeid.

(7) The Clerk is directed to send copiestlos Order to plaintiff, to counsel fg
defendants, and to theoHorable John C. Coughenour.

DATED this 22nd day of February, 2018.

Maed o sti—

Mary Alice Theiler
United States Magistrate Judge
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