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THE HONORABLE JOHN C. COUGHENOU

UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON
AT SEATTLE

In re: CASE NO.C17-10563CC
JAMES ALLEN ANGELOQ,
Debtor.

ORDER AFFIRMING
BANKRUPTCY COURT

JAMES ALLEN ANGELQ,

Appellant/ CrossAppellee

V.

TOUCH WORLDWIDE HOLDINGS
LIMITED, and TOUCH WORLDWIDE
LLC,

Appellees / CrossAppellants.

This matter comelkeforethe Court on AppellantCrossAppelleeJames Angelo’s
Opening Brief, Response Brief, and RepBlyef (Dkt. Nos. 9, 11, 14and Appelleeg Cross
Appellant Touch Worldwide Holdings Limited’s and Touch Worldwide LLCBouch”)
Opening Brief, Response Briefind Reply Brie{Dkt. Nos. 10, 13, 15). Having congted the

briefs andexhibits submitted by the partighe Court AFFIRMS the decision of the bankrupt¢

court dismissing Angelo’s Chapter 13 bankruptcy petition.
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I BACKGROUND

Angelo’s Chapter 18ankruptcy petitiorfiollowedan arbitration proceeding between
Touch and Angelo, TouchfermerCEQ. (Dkt. No. 9 at 8.Angelo received a merits judgmen
in that proceedingld.) But following thejudgment, tharbitrator learnethatAngeloviolated a
protective ordeentered during the proceeding. (Dkt. No.at8-9.) Angelo used proprietary
informationattainedduring discovery and in violation of the protective ordezdmpete with

Touch and acquira multiyearservices contract with Microsoft.ld.) The arbitrator concluded

that under controlling lawhe migonduct was not a basis to reverse the merits judgment, but

warrantedsanctions. (Dkt. No. 10-1 at 12®)ring a resulting sanctions hearimgagelo
actively concealed evidence of the violations, perjured himemsdfimanufatured and presented
false evidencén an effort to avoid sanctionsd()! The arbitrator learned of this misconduct &
levied sanctionagainst Angelaoncluding payment of Touchattorney fees and five year
disgorgement of a percentage of the profits attributable to the business Asggetedthrough
his violation of the protective orddd. at 137-142.)

In the midst of the sanctions proceedingsgelofiled for Chapter 13 bankruptaglief.
(Id. at6.) Angelo made higitial bankruptcy filingless thara monthbefore ascheduledearing
before the arbitratold. at 310.) The purpose of the hearing was for the arbitrator to rule o
method toestimae the amount of profits subject to disgorgement, to conthdaieasonablenes
of attorney fees and costs awarded to Toacllto finally determire how much Touch owed
Angelo under thenerits judgment.ld. at 253-5531Q) The bankruptcyfiling was also days
before Angelowas to appear in a deposition in preparation for the arbitration heddnag. (
258.) Angelo’s bankruptcffling effectivelystayedthe arbitration(Dkt. No. 10-2at315.)

Angelo’sinitial bankruptcy filing was bare bonegetitionfollowed by afull filing

approximately two weeks latgDkt. No. 1041 at6, 14, 63) Angelo disclosed agts of

! Angelo does not materially dispute these assertions. (Dkt. No. 9 at 8, 12.)
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approximately$2.7 million, liabilities ofapproximately$1 million, and current monthly incon
of $23,772.1d. at 14.) Angelanitially scheduledhe following liquidated unsecured claims:

$13,225 to the arbitrator, $75,000 to his business partner as a debt owed by his company

$75,000 to his spouse as a ldarthe marital estattom her separate property, $67,220 to the

attorney who rendered services in his arbitration proceeding, and an “unknown” amount t
Touch. (d. at29-31.) He later amended the filing to include $7,000 of credit card debt and
increase the debt to his spouse to $85,163. (Dkt. No. 9-9/Amde)o’s full filing was
accompanied by @hapter 13 plan. But the plan was unconfirmalite.gt 97.) The bankruptcy
courtdirectedAngelo to filean amendeglanby a date certairf{ld.) Beforethat date arrive,
Touch moved to dismiss Angelo’s petitioid.(at 99)

In its motion to dismissTouchassertedhatthe $484,226 in attorney fees Angelo owe
as a result of the arbitration sanctions was not “unknown,” and on this basis his noncontir
liguidated usecurediebtsexceeded the statutory chy a Chapter 13 filing of $394,725]1d.
at 110). Theefore,according to TouchAngelodid not qualify as a Chapter 13 debtdd. at
111.) Touch further alleged theten if Angelodid qualify, his bankruptcy filing was in bad fa
and should be dismissed for cabseause oAngelo’'sadmittedpre-petition conduct, along wit
allegationghatAngelo filed his petition to impede, delay, and forum shop his arbitration dis
andthatAngelomisrepresented facts in his petitiold. @t 106—09.)

Angelofiled an amendedankruptcy plan following Touch’s motion to dismiss but
beforeargument waseard on the motionld. at 187.)Angelo’samended plapropo®d
monthly payments of $2,0G@jainst an assertdiquidated value for the bankruptcy estate of
$564,807.1d. at 187, 190.) The plan identified no oth@chanism to repay the estate, stinee

$2,000 monthly payments ab@% of the net proceeds from any legal malpracigebetween

2 A debt is “liquidated” if the amount “is readily determinable’te Slack 187 F.3d
1070, 1073 (9th Cir. 1999).
3Seell U.S.C. § 109(e) (as adjusted April 1, 2016).
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Angeloandhis arbitrationattorney. Id. at 191.)

The bankruptcy court took briefing ahdardlengthy oral argumerdn the motion to
dismiss (Dkt. No. 10-2 at 304.) It requested additional briefing from both parties and
documentation from Angelo that the debtdteamedthe marital estatewed to his spousarose
from her separate propertftd. at 343—-45, 349In anoral ruling granting Touch’s motion to
dismiss, théankruptcy court founthatthe attorney fees owing to Touclerenot liquidated
and, thereforeAngeloqualified as a Chapter 13 debtor because his noncontiiggdated
unsecurediebtsamounted tdéess than the statutory cap$394,725. (Dkt. No. 10-1 at 38But
the court ruled that Angelo’s filing was in bad faith @smis®dthe matter foccause(ld.)
Angelo appeals the bankruptcy court’s dismissal. (Dkt. No. 9.) Towdsappeals theourt’s
determination that Angelo qualified as a Chapter 13 debtor. (Dkt. No. 10)

. DISCUSSION

A. Standard of Review

This Courtmayreviewthe bankruptcy court’s decision. 9 U.S.CL&a)(1)(AHB); 28
U.S.C. § 158(a)(1)The standardf reviewis “abuse of discretionth re Leavitt 171 F.3d 1219
1223 (9th Cir. 1999). Whether the bankruptcy court applieddhect legal standard is
reviewedde novoUnited States v. Hinkspb85 F.3d 1247, 1262 (9th Cir. 2009) (en banc).
Factual findngs are reviewed for clear errtat. Clearly erroneou$actual findings eeillogical,
implausible, or without support in the recold.

B. Dismissal for Cause

Upon motion of an interested party, a petitioner’'s Chapter 13 bankruptcy case can
dismissed for cause. 11 U.S.C. § 1307(c)Jbad faith” filing is sufficient to dismis$or cause
Leavitt 171 F.3d at 1224. Bad faithdeterminedased upon the “toity of the circumstances
In re Tuckeyr 989 F.2d 328, 330 (9th Cir. 1993). While not an exhaustive list, relevant factd
include (1) “whether the debtor misrepresented facts in his [petition or] plarrlynfai
manipulated the Bankruptcy Code, or otherwise [filed] his Chapter 13 [petition orjhpdan i
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inequitable manner; (2) the debtor's history of filings and dismissals; (3) whiethgebtor only|
intended talefeat state court litigation; and (#hether egregious behavior is preseheavitt
171 F.3d at 1224nternal citations and quotation marks omitted).

The bankruptcy court in this case weighedltbavittfactors described aboyvas well as
other factorsto conclude that Angelo’s Chapter 13 petitwagisa badfaith filing. (SeeDkt No.
10-1 at 399-408). At issue is whether the bankruptcy court erred in finding sufficiemiofac
support this holding, based onaality of the circumstance$his Court finds nalear error.
Sufficient facts exist to support a bad-faith determination basedataligy of the
circumstances

1. Leavitt Factors

First, Angelo misrepresented facts in this caseclgienedin his bankruptcyiling that
the source of thiman from his spouse to the marital estate exrseparate properyMicrosoft
stocksheacqured prior to their marriage through stock optienercise in a retirement
account. (Dkt. No. 10-2 at 334.) In response, the court asked for a declaration “providing
evidence regardinpAngelo’s] wife’s separate claim and her Iddn prove the Microsoft stock
was her property prior to the marridgand “anything else that shows that this is a legitimate|
loan from Mrs. Angelo’s separate property to Mr. Angelo or to the Angelo comniuayat
343-44.) In response, Angelo produced a declaration, bedidencedemonstrating when the
stock options were exercisgtd. at 377+#8.) FurtherAngelo’sdeclaration could be read to
imply that the exercises occurrafterthe marriage.ld. at 378.) When the bankruptcy court
pointed this out, Angeloonceded that “there is nothing in the declaration that says when tf
particular stock that was liquidated was acquireldl.) (

Second, it appears that Angelo made his Chapter 13 filing only to defeat state cou
litigation. A review of hisschedule of liquidated secured claims makes cle¢hatthe
bankruptcy wasin fact,a twoparty disputeSee In re St. Paul Self Storage Ltd. Parii85 B.R.
580, 583 (B.A.P. 9th Cir. 1995) (a two-party dispute “strongly suggests Debtor’s intentthe
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bankruptcy code asraeans to esge to a forum which it perceive[s] to be more friefigly
Once thepurported loan from his spouse is stripped away, what is left, other than the debt
Touch, is $7,000 in credit card debt, $13,225 owing to the arbitrator, $7&\@by his
wholly-ownedcompanyto a business partnégnd $67,220 owing to an attorney whémgelo
admits that héntends to sue for malpractice rather than pay. (Dkt. Noat294); (seeDkt. No.

10-2 at 373JAngelo admitting that hetends to object tthe claimbrought by his former

to

attorrey in the bankruptcy proceeding)either the credit cards nor the arbitrator filed a proof of

claim in this mattefDkt. No. 10-1 at 389), and the remaining claims do not warrant Chapte
relief.

In addition,Angelomade his Chapter 13 filing on the eve of a deposition and within

ri3

weeks of a arbitration hearing. As the bankruptcy court noted, the timing makes his Chapter 13

filing appeamore likea“litigation tactic and forum shoppinghan a goodaith effort. (Dkt.
No. 10-1 at 401.peeln re St. Paul 185 B.R. at 583 (debtor showed bad faith in filing for
bankruptcy one day prior to a hearing on a creditor’s discovery motion in state cgatibli).
Even Angelo admits that he filed for Chapter 13 protecti@cause of the arbitration.” (Dkt.
No. 9 at 10.Given these circumstances, it appehet Angelo only intended tcetkat state
court litigation through his Chapter 13 filing.

Third, Angelo’s pre-petition behavior was egregious.admits thaheviolateda

protective ordercommitted perjuryand fabricated evidence am attempt to concehls

violation. (Dkt. No. 10-1 at 125-28.) It was this conduct that led to the sanctions from hehi¢

now seeks bankruptcy protectiofd.(at 125). Angelo argues that preetition conducts not

4 Notably, Angelo scheduled company debts but not company assets (Dkt. Nat 10-

21). Those assetacluded $200,00th cashat the time the arbitrator imposed sanctions. (Dkt.
No. 10-1 at 152.) Angelargues this was proper becatthe liquidation value of a membership

interest is not equal to the amount of money a company has in the bank at anyapéartieuil
(Dkt. No. 14 at 11.) Perhaps, but the Ca&)iis highly skeptical thathe liquidation value oA
company blding $200,000 in cash is zero and b) does not believe that a good faith petitio
would freely estimatehis wholly-owned companyl&bilities but not its assets.
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relevantand even if its, the bankruptcy court relied too heavilyibm this instance(Dkt. No.
9 at 30.) This Court disagred&epetition behavior is relevant assessing whetharpetitiorer
engaged in egregious behaviSee, e.g.Tucker 989 F.2d at 33an re Goeh 675 F.2d 1386,
1390 (9th Cir.1982)in re Silberkraus253 B.R. 890, 902 (Bankr. C.D. Cal. 2006¥f,d, 336
F.3d 864 (9th Cir. 2003)-urthermorethe bankruptcy court did not rely too heavily on this
factor. Indeed, dactorcan be dispositivén re Mahmood2:15BK-25281-DS, slip op. at *4
(B.A.P. 9th Cir. Mar. 17, 2017).

2. Additional Considerations

The Court may look to factors outside of those articulaté@avittto assess the
totality of the circumstancekl. Here, a number of additional considerations further support
badfaith determination.

First, Angelo did not disclostheamount of thdiability associated with the attorney feg
owing Touch, despite thact that in this Court’s viewthe amount was readily ascertainable
and, therefore, liquidatetiSee In re Wenber@4 B.R. 631, 635 (B.A.P. 9th Cir. 1988jf'd,
902 F.2d 768 (9th Cir. 1990) (attorney fees are readily ascertainable even if subjbearing
to determine reasonablenesd)e dubious scheduling of his debts suggests daitidfiling.

Second, in the two years prior to Angelo’s bankruptcy filing, he earned between
$313,000 and $320,000 annually. (Dkt. No. 10-1 at 41.) Furdmgrelo estimated his net worth
at the time of his Chapter 13 filing at over $1.7 million, inclusive of an estimated $615,00(
merits award from Touchld. at 14, 23.)tlappears thahngelohas“substantial ability to earn

money and pay his debtsld( at 400.) ¥ethe proposed $24,000 in annual payments in

® The bankruptcy court found that the amount was not readily determinable. This G
disagrees. All that remained to finally detementhe amount of the fees owing was a

reasonableness hearing. (Dkt. No. 10-2 at 6.) This is not a sufficient basis to conchieuhé

was unliquidatedn re Wenberg94 B.R. 631, 635 (B.A.P. 9th Cir. 1988jf'd, 902 F.2d 768

(9th Cir. 1990) In re MortensenC15-40137, slip op. at *4 (Bankr. W.D. Wash. May 1, 2015).

That being said, the Court need not reach the issue of whether Angelo was, in fadigd qug
Chapter 13 debtor, and chooses not to do so here.
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satisfaction o bankruptcy estatthathe estimated to b&564,807.1@. at 190) Given Angelo’s
assets and incomkis proposed monthly payment plan does not represent afgitio@ffort to
repay his bankruptcy estate.

Third, debts arising from Angelo’s willful and malicious behavior aredmthargeable
in a Chapter 7 bankruptcy case, but are in a Chapter 13 case. 11 U.S.C. § 523(g&{6)s
apparent manipulation of his schedules to ensure qualification under Chapter 13, given th
unique benefits of this treatment over Chapter 7 treatrhatiierindicates bad faith.

The bankruptcy court did not commit clear error in concluding that Angelo’s CHzt
filing was made in bad faiflbased on the totality of circumstances. Toairt DENIES
Angelo’s appeal of the bankruptcy court’s dismissal (Dkt. NoT 8. Court DENIESTouch’s
crossappeal(Dkt. No. 10)asmoot. The Courteclines taeach the issue of whether Angelo W
a qualified Chapter 13 debtor.

[1l.  CONCLUSION

For the foregoing reasons, the bankruptcy cewtteris AFFIRMED. The Clerk is
DIRECTED to close the case.

DATED this 14th day of November 2017.

\Lécﬁm/

U

John C. Coughenour
UNITED STATES DISTRICT JUDGE
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