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UNITED STATES DISTRICT COURT
6 WESTERN DISTRICT OF WASHINGTON
AT TACOMA

8 APRIL MARIE WENTZ,

e CASE NO.2:17CV-01089DbWC
9 Plaintiff,
ORDERREVERSING AND

10 V. REMANDING DEFENDANT'S

: DECISION TO DENY BENEFITS
11 NANCY A BERRYHILL, Acting

Commissioner of Social Security,

12 Defendant

13

14 Plaintiff April Marie Wentz proceedingpro se filed this action, pursuant to 42 U.S.C.|8

15 405(g), for judicial review of Bfendant’s denial of hexpplicatonsfor disability insurance

16 benefits (“DIB”) and supplemental security income (“SSPursuant to 28 U.S.C. § 636(c),

17 Federal Rule of Civil Procedure 73 and Local Rule MJR 13, the parties have consented t¢ hav

18 this matter heard by the undersigned Maxgte JudgeSeeDkt. 8.

1o After considering the record, the Court concluBé&sntiff failed to showthe

” Administrative Law Judge (“ALJ"grred when she found Plaintiff had ploysical

91 impairments at Step Two of the sequential evaluation process. The Court, hdwelsthe

> ALJ erredwhen she failed to provide specific, legitimate reasons supported by substantial

93 evidence for givingdittle weight to the opinion dbr. Dana Hamon, Ph.DHadthe ALJ given

o4 great weighto Dr. Harmon'’s opiniorthe residual functional capacifiRFC”) mayhave
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included additional limitationsr the ALJ may have found Plaintiff disabl&te ALJ’s error is
therefore hardul, and this matter is rex&ed and remanded pursuant to sentence four of 42
U.S.C. § 405(g) to the Acting Commissioner of Social Security (“CommissionerfQriber
proceedings consistent with this Order.

FACTUAL AND PROCEDURAL HISTORY

OnJune 20, 201FRlaintiff filed applicatonsfor DIB andSS| alleging disability as of
January 8, 2015eeDkt. 10, Administrative Record (“AR”) 27he applicatiorwasdenied
upon initial administrative review and on reconsiderat8geAR 27. A hearing was held befor
ALJ Laura Valenteon October 1, 201%eeAR 59-117. In a decision dated December 22, 20
the ALJ determined Plaintiff to be not disabled. AR 278@intiff's request for review of the
ALJ’s decision was denied by the Appeals Council, making the ALJ’s decisiomaheédcision
of the CommissioneSeeAR 8-13, 20 C.F.R. § 404.981, § 416.1481.

In the Opening Brief, it appears Plaintiff is arguthg ALJ erred by(1) failing to
consider Plaintiff's severe impairments at Step Two; (2) discounting Plairiffiigties ofdaily
living when considering hesubjective symptom testimony;)(@nproperly consideng Dr. Dana
Harmon’s opinion; (4) improperly discounting the lay opinions; and (5) improperly redying
the vocational expert’s testimony. Dkt. 16. Plaintiff also contends the Alediflmlconsider the
opinion of ‘Dr. Yun, Ph.D.” and asserts she has attached a copy of the opinion for the Col

considerationld.?

! Defendant asserts Plaintiff raised the following groundsD{d)the ALJ reasonably evaluate Plaintiff's
subjectivecomplaints?; (2) Did the ALJ reasonably evaluate the medical opinideree?; (3) Did the ALJ
reasonably evaluate the lay witness testign and (4) [d the vocational expert properly determine that Plaintiff
could perform work existing in significant mbers in the national econompRt. 18. The Court recognizesis
difficult to discern the alleged errors raised in Plaintiff’'s Opening BHefvever, he Court finds the assignmentg
of error are as listed in the body of this Order.

e
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STANDARD OF REVIEW

Pursuant to 42 U.S.C. § 405(g), this Court may set aside the Commissuheraglof
social security benefits if the ALsJfindings are based on legal error or not supported by
substantial evidence in the record as a wigdgliss v. Barnhart427 F.3d 1211, 1214 n.1 (9t}
Cir. 2005) ¢iting Tidwell v. Apfel 161 F.3d 599, 601 (9th Cir. 1999)).

DISCUSSION
l. Whether the ALJ erred at Step Two.

In the Opening Brief, Plaintiff states she suffers from “several sepbysical
conditions] including methicillinresistant &phylococcus aureus (“MRSA”) and polycystic
ovary syndrome (“PCOS”Dkt. 16, p. 4. It appears Plaintiff is alleging the ALJ erred by fai
to find her MRSA and PCOS disabling impairments at Step Two of the sequentialievaluat
process.

StepTwo of the administration’s evaluation process requires the ALJ to determine
whether the claimant “has a medically severe impairment or combination of impaifments
Smolen v. ChateB0 F.3d 1273, 1290 (9th Cir. 1996) (citation omitted); 20 C.F.R. 88
404.1520(a)(4)(ii), 416.920(a)(4)(ii) (1996). An impairment is “not severe” if it does not
“significantly limit” the ability to conduct basic work activities. 20 GRF88 404.1521(a),
416.921(a). “Basic work activities are ‘abilities and aptitudes necessary tosigains,
including, for example, walking, standing, sitting, lifting, pushing, pulling, reggluarrying or
handling.”” Smolen80 F.3d at 1290yuoting20 C.F.R. 8140.1521(b))Ah impairment or
combination of impairments can be found ‘not severe’ only if the evidence estalalishght

abnormality having ‘no more thamanimal effect on an individual[']s ability to work.’ld.
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(quoting Yuckert v. BoweB841 F.2d 303, 306 (9th Cir. 198&dpptingSocialSecurity Ruling
“SSR” 8528)).

Here, the ALJ found Plaintiff suffered from the following severe impairmenganic
mental disorder, affective disorder, and anxiety disorder. AR 30. The ALJ did not fimdifPlai
had any severe physical impairmer8seAR 30.

Plaintiff states she suffers from MRSA and PCOS. Dkt. 16, p. 4. However, in her
Opening Brief, Plaintiffails to provide record citations showing she has been diagnosed w
MRSA and PCO%r allegethese two conditions cause significant limitations in her ability td
perform basic work activitieSee idAs Plaintiff failedto explain how these impairments are
severeor cite to any evidence supporting her assertion, the Court finds Plaintiff hdsownot s
the ALJ erred at Step Tw8eeShinseki v. Sander§56 U.S. 396, 410 (2009) (finding the
plaintiff has the burden of demonstrating there are harmful errorg iALtA’'s decision).

I. Whether the ALJ improperly discounted the opinion of Dr. Dana Harmon.

In the Opening Brief, Plaintiff argues the Afalled to properly consider the opinion
Dr. Dana Harmon, Ph.D., Plaintiff’'s examining psychologist. Dkt. 16, p. 2

The ALJ must provide “clear and convincing” reasons for rejecting the uncotécadic
opinion of either a treating or examining physicibester v. Chater81 F.3d 821, 830 (9th Cir.
1996) €iting Embrey v. Bower849 F.2d 418, 422 (9th Cir. 198®)jtzer v. Sullivan 908 F.2d
502, 506 (9th Cir. 1990)). When a treating or examining physician’s opinion is contradicte
opinion can be rejected “for specific and legitimate reasons that are sapppgebstantial
evidence in the recordl’ester 81 F.3d at 830-3Xkiting Andrews v. Shalalé3 F.3d 1035,
1043 (9th Cir. 1995Murray v. Heckley 722 F.2d 499, 502 (9th Cir. 1983)). The ALJ can

accomplish this by “setting out a detailed and thorough summary of the facts amnctiognfl

ith
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clinical evidence, tating his interpretation thereof, and making findinggetdick v. Chaterl57
F.3d 715, 725 (9th Cir. 1998}i{ing Magallanes v. Bower881 F.2d 747, 751 (9th Cir. 1989))
Dr. Harmon completed a Psychological/Psychiatric Evaluation of Pfaanti&eptember
16, 2013. AR 613-636. She found Plaintiff ls@yere limitations in communicating and
performing effectively in a work setting and completing a normal work day andwesk
without interruptions from psychologically based symptoms. AR 615. Dr. Harmon also fol
Plaintiff is markedly limited inherability to understand, remember, and persist in tasks
following detailed instructions; perform activities it a schedule, aintain regulaattendance
and be punctual within customary tolerances without special supervision; adapt taschangg
routine work setting; maintain appropriate behavior in a work setting; andabsticegoals and
plan independently. AR 615. Shaufad Plaintiff moderately limited in all other areas of ment|
functioning. AR 615.
The ALJ discussed Dr. Harmon'’s findings and gave the opinion minimal wesghtise
(2) [t should be noted that when redmmg the symptoms of depressed mood,
anxiety, arfulness and difficulty with social functioning, Dr. Harmon described
them as “reportedly marked/chronic,” indicating heavy reliance onreyadirt.
Then when addressing the validity of the test results, Dr. Harmon wrote ‘dhe
subtle suggestions th#he client attempted to portray herself in a negative or
pathological manner in particular areas. Some concern about distortion of the
clinical picture must be raised as a result. . . .” The combination of the claimant’s
presentation and the seriousnegshe selfreported symptoms careasonably
lead to a lower assessment of functioning than the maximum capacity. (2)
Moreover, when the claimant was evaluated by Dr. Harmon, the claimant was not
taking any medication (“April has also been treated witfecBht antidepressants
in the past, but she is not currently taking any psychiatric medications”).
Subsequent record showsic) that once the claimant is on medication and
receives counseling, her functioning improves.
AR 33-34 (internal citations omittechumbering addegd

First, the ALJ gave little weight to Dr. Harmon’s opinion because it waslhdmsed on

Plaintiff's unreliable statements. AR -&3l. An ALJ may reject a physician’s opinion “if it is

nd
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based ‘to a large exté on a claimant’s selfeports that have been properly discounted as
incredible.”Tommasetti v. Astry®33 F.3d 1035, 1041 (9th Cir. 2008) (quotigrgan v.
Comm’r. Soc. Sec. Admjri69 F.3d 595, 602 (9th Cir. 1999)). This situation is distinguisha
from one in which the doctor provides her own observations in suppoet aésessments and
opinions.See Ryan v. Comm’r of Soc. Sec. Admi?8 F.3d 1194, 1199-1200 (9th Cir. 2008)
“[W]hen an opinion is not more heavily based on a patient’s self4sefiaan on clinical
observations, there is no evidentiary basis for rejecting the opir@granim v. Colvin763 F.3d
1154, 1162 (9th Cir. 2014) (citifgyan 528 F.3d at 1199-1200). Notably, a psychiatrist’s
clinical interview and mental status evaluatare “objective measures” which “cannot be
discounted as a seléport.” See Buck v. BerryhjlIB69F.3d 1040, 1049 (9th Cir. 2017).

In Buck the Ninth Circuit noted “[p]sychiatric evaluations may appear subjective,
especially compared to evaluation in other medical fields.” 869 F.3d at 1049. “Diagntbses
always depend in part on the patient’s self-report, as well as on the clisiclzs€rvations of th
patient. But such is the nature of psychiatry. Thus, the rule allowing an ALJ toajii@ons
based on self-reports does not apply in the same manner to opinions regarding messtal ill
Id. (internal citations omitted).

Here, he ALJ notedhatDr. Harmon found Plaintiff's symptoms of depressed mood,
anxiety, fearfulnesgnddifficulties insocial functioningvere “reportedly” marked and chroni
indicating Dr. Harmon relied on Plaintiff's sekportsin rendering her opiniorseeAR 33, 614.
However, the record does not show Dr. Harmon relied more heavRfaintiff's self-reported
symptomghan other information and objective eviderfseeAR 614. Rather,n reaching her
opinion, Dr. Harmon observed Plaintiff andnducted &linical interview andnental status

examinationSeeAR 613-26.Dr. Harmon did not discredit Plaintiff's sudgtive reports and

ble
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supportecherultimate opinionwith objective testing, personal observations, anbinécal
interview. Therefore, the ALJ’s finding that Dr. Harmon heavily relied on Plainti#éls s
reported symptoms in reaching her opinion is not supported by substantial evidence.

The ALJ alsdound Dr. Harmon wrote “there are subtle suggestions that the client
attempted to portray hersatif a negative or pathological manner in particular gtedsich
undermines Dr. Harmon’s finding&R 33-34. A review of the record shows that a Personalit
Assessment Inventory (“PAI”) was included in the exhibit containing Dr. Halsireport.See
AR 627-36. The PAI was completed by Dr. Leslie C. Morey, Ph.D. on September 9, 2013
the report states it was prepared for the Department of Social and Healtle S¢DSHS”). AR
6272 Within the PAI, Dr. Morey did note that “there are subtle suggestions that the clie
attempted to portray herself in a negative or pathological manner in particeds.” AR 632.
There isno indication, however, that Dr. Harmon reliedtbe PAlor thatthe PAlwas even
reviewed by Dr. Harmon. In fact, Dr. Harmon stated no previous DSHS psychoblogica
evaluations were available for her review. AR 6A8there is no evidence showing Dr. Harm
wrote,reviewed or considered the PAI when rendering her opinion, the ALJ’s finding that
Harmonis opinion is unsupported because she found Plaintiff portrayed herself in a negati
during testing is not supported by substantial evidence.

In sum, the Court finds DiHarmon’sopinion was not more heavily based on Plaintiff
negatively portrayedelf-reports. Therefore, this is natspecific and legitimate reason suppo
by substantial evidender giving little weight to DrHarmon’sopinion.

Second, the ALJ gave little weight to Dr. Harmon’s opinion becthesaibsequent

records show Plaintiff's functioning improves when shen medication and receives

2While unclear, iappears Dr. Morey’s opinion may have been incorrectly included in tligitexh

- and

Dr.
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containing Dr. Harmon'’s report.
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counseling. AR 34This finding is conclusory. The Alfailed to explain how owhat results
contained irthe subsequent treatment recorasmflicted with Dr.Harmon’sopinion.See
Embrey 849 F.2d at 4222 (conclusory reasons do “not achieve the level of specificity”
required to justify an ALJ’s rejection of an opinion). Additionally, in finding Plairstifbwed

improvement wittmedication and counseling, the ALJ cited to twelve pages of treatment 1

from Plaintiff's counseling sessions wiitaintiff’'s mental health counseldfatherine Shimadd.

SeeAR 34, 809-20. The treatment notes, howedernot state Plaintiff is taking any
medicationsSeeAR 809-20. he treatment notesso fail toshowPlaintiff was improving
While some treatment notes state Plaintiff's anxietydexeasedhetreatment notgalso
indicate her anxiety increaseskeeAR 810-14. Further, Ms. Shimada only assessed Plaintiff
maintaining her current level, despite the fact the treatmenfaroteallowedMs. Shimada to
find Plaintiff “improved” or “greatly improved.” AR 809-8204s. Shimada stated treatment
should continue because Plaintiff's symptoms were persisting. AR@JHhe ALJ’sfinding
that Dr. Harmon’s opinion is inconsistent with subsequent records is both con@dusory
unsupported by the record. Thus, the Countictwdesthe ALJ’s second reason for assigning
little weight to Dr. Harmon'’s opinion is ngpecific andegitimate.

For the above stated reasons, the Court finds the ALJ failed to provide specific anc
legitimate reasons supported by substantial evidemag\vimg little weight to Dr. Harmon'’s
opinion. Therefore, the ALJ erred.

“[H]armless error principles apply in the Social Security contélbfina v. Astrue674
F.3d 1104, 1115 (9th Cir. 2012). An error is harmless, however, only if it igrejudicid to the
claimant or “inconsequential” to the ALJ’s “ultimate nondisability determinatiStotit v.

Commissioner, Social Security Admib4 F.3d 1050, 1055 (9th Cir. 2006¢e Molina674
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F.3d at 1115. fie Ninth Circuithas statet a reviewing court@nnot consider an error harmle
unless it can confidently conclude that no reasonable ALJ, when fully creditingtinsotey,

could have reached a different disability determinatiddarsh v. Colvin 792 F.3d 1170, 1173

(9th Cir. 2015) (quotingtout 454 F.3d at 10556). The determination as to whether an errof i

harmless requires a “caspecific application of judgment” by the reviewing court, based on
examination of the record made “without regard to errors’ that do not affect tirespar
‘substantial rights.”Molina, 674 F.3d at 1118-1119 (quoti&dpinseki v. Sander§56 U.S. 396,
407 (2009).

Had the ALJgiven great weight t®r. Harmon’sopinion, the RFC may have included
additional mental limitations or the ALJ may have found Plaintiff disalfledexampleDr.
Harmon found Plaintiff was severely limited in her ability to communicate aridrper
effectively in the workplace and complete a normal waak and work week without
interruptions from her symptoms. AR 615. In the RFC, the ALJ did not accountérese
limitations in Plaintiff's ability to communicate or perform work or account faeales due to
an inability to complete a normal woday or work weekSeeAR 31.Therefore, if Dr.
Harmon’s opined limitations were included in the RFC and in the hypotheticalanseptised
to the vocational expert, William Weiss, the ultimate disability determination maychanged
Accordingly, ALJ’s error is not harmless and requires reversal

II. Whether the ALJ provided proper reasons for discounting Plaintiff's subjective
symptom testimony and lay witness evidence.

Plaintiff contends the ALJ failed to give clear and convincing reasons fatingje
Plaintiff's testimony abouhersymptoms and limitationand alleges the ALJ failed to provide
germane reasons for discounting the lay witness opinions of Plaintiff’'s mb#aeme Spooner

Plaintiff's grandmother, Elsie Wentz, Plaintiff's aunt, Michelle Wentz, dath#ff's friend,

an
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Tanya SternDkt. 16, pp. 1-3. The Court concludes the ALJ committed harmful error in
assessing theedical opiniorof Dr. Harmon.SeeSection I, supra Because the ALJ’s
reconsideration of the medical evidence may impacassessment of Plaintiff's subjective
testimony andhe lay witness opinions, on remand, the ALJ must reconsidetifPks
subjective testimony aritie testimony and statements from the four lay witnesses

The Court also notes, on March 28, 2016, the Social Security Administration chang
way it analyzes a claimant’s credibilitgeeSSR 163p, 2016 WL 1119029 (Mar. 16, 2016);
2016 WL 1237954 (Mar. 24, 2016). The term “credibility” will no longer be used. 2016 WL
1119029, at *1. Further, symptom evaluation is no longer an examination of a claimant’s

characterSee idat *10 (“adjudicators will not assess an individual’s overall character or

truthfulness”). The ALJ’s decision heredatedDecember 22, 2015 — was issued before SSR

3p became effective. Thus, the ALJ did not err by failing to apply SSR 16-3p. However, o
remand, the ALJ is directed to apply SSR3Bwhen evaluating Plaintiff’'s subjective sympto
testimony.

IV.  Whether the ALJ erred in finding Plaintiff not disabled at Step 5.

Plaintiff contends the ALJ erred fmding her not disabled at Step 5 because the
vocational expert (“VE”) testified that Plaintiff would be unable to workt.0)6, p. 4.
Regardless of whether the ALJ properly relied on testimony provided by the VE ey f
Plaintiff could perform jobs found in the national econorhg, €ourt concludes the ALJ
committed harmful error when she failed to properly consider Dr. Harmon’s opbé&section
Il, supra The ALJ must therefore reassess the RFC on rerBae8ocial Security Ruling 98p
(“The RFC assessment must always consider and address medicalgoniaes.”);Valentine

v. Commissioner Social Sec. Admbv4 F.3d 685, 690 (“an RFC that fails to take into accol

jed the

16-
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claimant’s limitations is defective”). As the ALJ must reassess PlaintiffG &kFremand, she
must also reevaluate the findings até&i 5 to determine if there are jobs existing in significal
numbers in the national economy Plaintiff can perform in light ofeétevaluatedRFC.See
Watson v. Astrue2010 WL 4269545, *5 (C.D. Cal. Oct. 22, 2010) (finding the ALJ’'s RFC
determination and hypothetical questions posed to the vocational expert defectviaevAéJ
did not properly consider a doctor’s findings).

V. Whether the case should be remanded for an award of benefits.

Plaintiff argues this matter should be remanded waithirection to award benefitSee

Dkt. 16, p. 4. The Court may remand a case “either for additional evidence and findings ar to

award benefits.Smolen 80 F.3d at 129Z5enerally, when the Court reverses an ALJ’s decis
“the proper course, exceptiare circumstances, is to remand to the agency for additional
investigation or explanationBeneckey. Barnhart 379 F.3d 587, 595 (9th Cir. 2004)tations
omitted).However, the Ninth Circuit created a “test for determining when eviddémeddsbe
credited and an immediate award of benefits directedpfman v.Apfel 211 F.3d 1172, 1178
(9th Cir. 2000). Specifically, benefits should be awarded where:
(1) the ALJ ha failed to provide legally sufficient reasons for rejecting [the
claimant’s] evidence, (2) there are no outstanding issues that must be resolveq
before a determination of disability can be made, and (3) it is clear frem t
record that the ALJ would be required to find the claimant disabled were such
evidence credited.
Smolen80 F.3d 1273 at 129R®)cCartey v. Massanark98 F.3d 1072, 1076-77 (9th Cir. 2002
The Court has determined, on remand, the ALJ must re-evaluate the medical opin

evidencePlaintiff's symptom testimonyand the testimony and statements of four lay witnes

to determine if Plaintiff is capable of performing jobs existing in significant ntsnibéhe

ion,

).,
on
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national economy. Therefore, there are outstanding issues which must bed@sahemand
for further administrative proceedings is appropriate.
VI. Whether the Court should remand this case pursuant to sentence six

Plaintiff also requests the Court consider the opinion of Dr. Yun, Ph.D., whée&hktated

she attached to her OpeniBgef, but which was not filed with the Court. Dkt. 16, p. 2. Because

the Court finds remand is appropriate under sentence four of 42 U.S.C. § 405(g), the CoJ
not analyze Plaintiff's sentence six argumeérntiowever, the Court notes Plaintiff didtradtach
Dr. Yun'’s opinion to her Opening Brief or Reply Brief or meet the requirementsihand
under sentence si$eeDkt. 16, 19. On remand, the Court directs the Commissioner to detg
if the record should be reopened to allow Plaintiff the opportunity to submit additionah@iq

CONCLUSION

rt will

rmine

le

Based on the foregoing reasons, the Court hereby finds the ALJ improperly concluded

Plaintiff was not disabled. Accordingly, Defendant’s decision to deny berefésersed and
this matter is remanded féurther administrative proceedings in accordance with the finding
contained herein.

Datedthis 14thday of February, 2018.

o (i

David W. Christel
United States Magistrate Judge

3 Sentence six of 42 U.S.C. § 405(g) authorizes a reviewing court todentase to the Commissioner
“upon a showing that there is new evidence which is material and ¢natisrgood cause for the failure to incorpora
such evidence into the record in a prior proceeding.” 42 U.S.C. § 488&)Melkonyan v. SullivaB01 U.S. 89
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