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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON
AT TACOMA

JONATHAN BELTRAN,

e CASE NO.2:17CV-01118DbWC
Plaintiff,
ORDERREVERSING AND

V. REMANDING DEFENDANT'S

DECISION TO DENY BENEFITS
NANCY A BERRYHILL, Deputy

Commissioner of Social Security for
Operations,

Defendant

Plaintiff Jonathan Beltran filed this action, pursuant to 42 U.S.C. § 405(qg), for judic

review of Defendant’s denial of Plaintiff’'s applications $opplemental security income (“SS

and disability insurance benefits (“DIB’Rursuant to 28 U.S.C. § 636(c), Federal Rule @il G

Procedure 73 and Local Rule MJR 13, the parties have consented to have this maittey h
the undersigned Magistrate Jud§eeDkt. 5.
After considering the record, the Court concludes the Administrative Law JUdgE)

erredin her treatment afvo medical opiniondHad the ALJproperly considerethese medical

opinions,the residual functional capaci§RFC”) may have included additional limitations. The
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ALJ’s error is therefore not harmless, and this matter is reversed aaddednpursuant to
sentence four of 42 U.S.C. 8§ 405(g) to the Acting Commissioner of Social Security
(“Commissioner”) for further proceedings consistent with this Order.

FACTUAL AND PROCEDURAL HISTORY

OnMarch 17, 2014, [aintiff filed applicatiors for SSI andDIB, allegingdisability as of
December 10, 200%eeDkt. 8 Administrative Record (“AR”R0. The applicatioaweredenied
upon initial administrative review and on reconsiderat@geAR 20.ALJ Stephanie Martz helg
a hearing on February 4, 2082eAR 43-68.In adecision dated March 24, 2016, the ALJ
determinedPlaintiff to be not disabled. AR 20-36. The Appeals Council deRliauhtiff's
request for review of the ALJ’s decision, makihg ALJ’sdecision the final decision of the
CommissionerSeeAR 1-3; 20 C.F.R. § 404.981, § 416.1481.

In Plaintiff’'s Opening Brief, Plaintiff maintains the ALJ erregt (1) failing to give
specific and legitimate reasons to discount medical opinion evidence from engpinysician
Dr. Rahul Khurana, M.D., and treating physician Dr. Caitlin Enright, MZ).improperly
assessing Plaintiff's residual functional capacity (“RE@Hd (3) failing to provide clear and
convincing reasons to discount Plaintiff's subjective symptom testinidkty 10, pp. 2-15.
Plaintiff argues that as a result of these errors, an award of benefits is apprddriatel516.

STANDARD OF REVIEW

Pursuant to 42 U.S.C. § 405(g), this Court may set aside the Commissioner’s deni
social security benefits if the ALsJfindings are based on legal error or not supported by
substantial evidence in the record as a wigdgliss v. Barnhart427 F.3d 1211, 1214 n.1 (9th

Cir. 2005) ¢iting Tidwell v. Apfel 161 F.3d 599, 601 (9th Cir. 1999)).
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DISCUSSION

l. Whether the ALJ properly considered the medical opinion evidence.

Plaintiff argues the ALJ erred in heeatment of the medical opinion evidence from O
Khurana and Enright. Dkt. 3, pp. 3-10.

The ALJ must provide “clear and convincing” reasons for rejecting the uncotécadic
opinion of either a treating or examining physicibester v. Chater81 F.3d 821, 830 (9th Cir.
1996) (citingPitzer v. Sullivan908 F.2d 502, 506 (9th Cir. 199@&mbrey v. Bowen849 F.2d
418, 422 (9th Cir. 1988)). When a treating or examining physician’s opinion is contradicte
opinion can be rejected “for specific and legitimate reasons that are sapppgebstantial
evidence in the recordl’ester 81 F.3d at 83@1 (citingAndrews v. Shalalé3 F.3d 1035,
1043 (9th Cir. 1995Murray v. Heckley 722 F.2d 499, 502 (9th Cir. 1983)). The ALJ can
accomplish this by “setting out a detailed and thorough summary of the facts amnctiognfl
clinical evidence, statg [hel] interpretation thereof, and making findingRéddickv. Chater
157 F.3d 715, 725 (9th Cir. 199@)ting Magallanes v. Bower881 F.2d 747, 751 (9th Cir.
1989)).

A. Dr. Khurana

First, Plaintiff argues the ALJ erred rertreatment of medical opion evidence from
examinirg physician Dr. Khurandkt. 10, pp. 3-8.

Dr. Khurana performed a consultative psychiatric examination of Plaontiduly 21,
2014.SeeAR 393-97. In his evaluation report, Dr. Khurana diagnosed Plaintiff with recurre
and severe major depressive disorder; pasimatic stress disorder; panic disorder with

agoraphobia; alcohol dependence (in remission); cocaine dependence (in renassion)

d, the
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amphetamine dependence (in remission). AR B9&ddition Dr. Khurana opined Plaiifit may
have a “possible learning disorder.” AR 395.

Based on Plaintiff's “reliable seteport” as well as Dr. Khurana’s “interview [and]
observations,” Dr. Khurana made several findings regarding Plairaifitsy to conduct work
activities.SeeAR 395-95. Dr. Khurana found Plaintiff had “minimal job skills” and “decreas
ability to learn new job skills.” AR 395. Dr. KhuraaésoopinedPlaintiff had“minimal
difficulty with simple instruction$ AR 395. Howeverhe was markedly impaired in hibibty

to make “workrelated judgments or carry out more complex instructions” due to depressig

anxiety, anda possible learning disorder. AR 395. Furthermore, Dr. Khurana stated Pleantiff

“extreme disability for sustained concentration [and] peysts.” AR 395. Dr. Khurana
moreovempined Plaintiff's illnesses mad®cial interactions with the public, supervisors, an
co-workers “extremely difficult.” AR 395. Dr. Khurana found Plaintiff would havetfeme
difficulty responding to changes in the skaoutine.” AR 395. Based on Plaintiff's medical an
psychiatric illnessef)r. Khuranastatedt was “unrealistic” for Plaintiff to “ever work again in
any significant capacity.” AR 395.

The ALJsummarized Dr. Khurana’s opinion and then give it litteeght, stating:

(1) Dr. Khurana'’s opinions are not supported by his own examination that showed
no problems with attention, concentration or memory. (Z2)yhe claimant
misspelled the word “world,but that does not establish a learning disor(®r.

Dr. Khurana claimed that the claimant had marked limitations in complex
instructions and exercising judgment; yet the claimant is responsible fograisin
small child on his own, which requires him to exercise judgment every(4ay.
Dr. Khurana claimed that thelaimant has extreme difficulty responding to
change and extreme difficulties with social interactions; but while it is evident
that the claimant has social difficulties, he is not precluded from brief intaractio
with others. (5) The longitudal review of the state agency
psychiatric/psychologicatonsultantsis consistent with the claimast’'medical
evidence of record, and | give more weight to those opinions.

AR 31-32 (numbering added).

ed
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While theALJ provided five reasons to discount Dr. Khurana’s opinion, each of the
reasos contained errorFirst,the ALJ gaveDr. Khuranés little weight becausshe found Dr.
Khurana's opinion unsupported by his examination, which the ALJ claimed “showed no
problems with attention, concentration or memory.” AR 32. The ALJ’s statement is ungdp
by the record, aBr. Khurana’s examination indeed showed problantkese areagor
example, when Dr. Khurana askekintiff to repeat the numbers®7-5-2-9,Plaintiff

responded “8-0-2-9.” AR 394-95. Similarly, when asked to say the numbers 6-4-0-7 back

Plaintiff responded “7-4-0-6.” AR 39%®laintiff also ered on counting by seven backwards. AR

394. Thus, the ALJ’s assertion that Dr. Khurana’s examination showed no psokidm
attention, concentration, or memory was unsupported by substantial evidence in thameco
not a specific, legitimate reastmdiscount this opiniorSee Bayliss427 F.3d at 121@itation
omitted) (an ALJ may only reject a physician’s contradicted opinion with “specific and
legitimate reasonthat are supported by substantial evidehce”

Second, the ALJ discounted Dr. Khurana’'s opiniorstagingPlaintiff's misspelling of
the word “world” during Dr. Khurana’s examination did not estaldf&hntiff has a learning
disability. AR 33.Nonetheless;ontrary to the ALJ’s assertion, Dr. Khurana did not opine th
Plaintiff hasa learning disorder; rather, Dr. Khurana repeatedly stated Plaintdf ipassible
learning disorder.SeeAR 395 (emphasis added). Furthem,the list of Plaintiff's diagnoses,
Dr. Khuranawrote“R/O Learning Disorder,” indicating he waswilling to rule outor commit
to thatdiagnosisat the timeSeeAR 395 see also Melendez v. Fla. Dep’'t of Cp2016 WL
5539781, at *3 (N.D. Fla. Aug. 30, 2016) (citations and internal quotation marks omitted)
(noting “R/O is anabbreviation for “rule out,” a term used in differential diagnosis,” and

differential diagnosiss used to determinte most likely cause of the patient’s symptords).
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Khurana also did not state that it was Plaintiff’'s misspelling of the word “wdtnkt’lead to this
potential diagnosisSeeAR 394-95.Thereforg the ALJ’s second reason for discounting Dr.
Khurana’s opinion was not specific aledjitimateor supported by substantial evidence, as it
not accurately reflect Dr. Khurana'sport

Third, the ALJ gave Dr. Khurana’s opiniditile weight becauséhe judgmenhecessary
for Plaintiff to raise a small childontradicted DrKhurana'’s opinion that Plaintiff was limited
his ability to follow complex instructions and exercise judgmAaR 33. An ALJ may discount
physician’sfindings if those findings appear inconsistent with a plaintiff's daily activieg
Rollins v. Massanafi261 F.3d 853, 856 (9th Cir. 2001). In this case, howeherfact that
Plaintiff is a parent does not oessarilyshow he can follow complex instructionsexercise
judgmentwithout limitatiors. The record reflects Plaintiff is a single parekiR 51-53.He gets
his daughter ready for pre-school, bathes her, and puts her 8d®dR 51-53, 227, 230, 638.
The school provides Plaintiff's daughter with breakfast, lunch, and a snack ea&Rda.Yet
the record further showRlaintiff's daughtemissesschoola few times a month when Plaintif
“not feeling well” due to his mental and physit&althconditions, anghe could face
disenroliment if she continues to miss schéd.56, 708. Plaintiff also expressed stress
surrounding getting his daughter to bed at ni§eeAR 505, 638, 698.

Hence Plaintiff's actions as a parent that are containettiérecord do natecessarily
contradictDr. Khurana'’s opinion that he is limited in his ability to follow instructions and
exercise judgmenfccordingly, this was not a specific, legitimate reason, supported by
substantial evidence in the record as alhto reject Dr. Khurana’'s opinio8ee Bayliss427
F.3d at 12164citation omitted)an ALJ may only reject a physician’s contradicted opinion w

reasons supported by substantial evidefi¢esee alsalrevizo v. Berryhill871 F.3d 664, 682

did
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(9th Cir. 2017) (finding thatyith few detailsin the record about the claimanthildcare
activities, “the mere fact that [the claimant] cares for small children does raiitatnan
adequately specific conflict with her reported limitations”).

Fourth, the ALJ discounted Dr. Khurana'’s findings regarding Plamfilifficulties
responding to change ahdvingsocial interactions because “isenot precluded from brief

interactions with others.” AR 33. An ALJ may discount a physician’s opinion if it is

inadequately supported “by the record as a wh@e€ Batson v. Comm’r of Soc. Sec. Admir).

359 F.3d 1190, 1195 (9th Cir. 2004) (citation omitt&Bgardlessan ALJ cannot discount a
physician’s opinion in a conclusory manniasteadthe ALJ must statberinterpretations and
explain why they, rather than thaysician’sinterpretations, are corre@ee Embrey849 F.2d
at421-22.

In this case, the ALJ’s fourth reason for discounting Dr. Khurana’s opinion was
conclusory becausshefailed to citeanyevidence in the recorshowing Plaintiffs social
interactions and explain howvcontradics Dr. Khurana’s findings. As such, this was not a
specific, legitimate reason, supported by substantial evidence, to rejégttubana’s findings.
See Blakes v.@nhart, 331 F.3d 565, 569 (7th Cir. 2003)N€ require the ALJ to build an
accurate and logical bridge from the evidence to her conclusions so that vafonéiyhe
claimant meaningful review of the SSA’s ultimate findings.”).

Fifth, the ALJgave “more wight” to the norexaminingstage agency consultants ove
Dr. Khurana'’s opinion because she found their “longitudinal review . . . consistent with
[Plaintiff’'s] medical evidence of record.” AR 38.non-examining physician’s opinion “may
constitute substantial evidence when it is consistent with other independent evidiece

record.”Tonapetyan v. Halte242 F.3d 1144, 1149 (9th Cir. 2001) (citiMggallanes881 F.2d

[
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at 752).However, arexamining physician’s opinion is “entitled to greater weighn ttee
opinion of a nonexamining physiciarL.éster,81 F.3d at 830 (citations omittedee als®0
C.F.R. § 404.1527(c)(1As such a non-examining physician’s opinioodnnot by itself
constitute substantial evidence that justifies the rejection afptimeon of either an examining
physician or a treating physicidr_ester,81 F.3d at 831 (citations omittedge also Buck v.
Berryhill, 869 F.3d 1040, 1049-50 (9th Cir. 2017).

In this case, the ALJ discounted Dr. Khurana'’s opinion in favor of theeramining
state agency consultants because the consultants’ opinions were condgisterd medical
evidence AR 33.Yet the ALJ failed to state whetherand if so, how these pinions were
moreconsistent with the record than Dr. Khurana'’s opingseAR 33. Instead, the ALJ
rejected Dr. Khurana'’s opinion in a conclusargnnerin favor of the norexamining state
agency consultant§eeAR 33. Given that a noaxamining physi@n’s opinion alone cannot
justify rejecting an examining physician’s opinion, this was not a specjitini@te reason to
reject Dr. Khurana’s opiniohSee Lestei81 F.3d at 831 (citations omittedee also Bugk869
F.3d at 1049-50.

For the above ated reasonsghe ALJ failed to provide any specific, legitimate reason
supported by substantial evidence, to give Dr. Khurana’'s opinion little weigirttefore, the
ALJ erred.

Harmlesserror principles apply in the Social Security contdtlina v. Astrue674 F.3d

1104, 1115 (9th Cir. 2012). An error is harmless, however, only if it is not prejudicial to thg

! In addition to the opined limitations discussed above, Dr. KhuaasignedPlaintiff a Global Assessmer
Functioning (“GAF”") score of 450. AR 395. The ALJ discredited this part of Dr. Khurana'’s opinion. AR 33.
However, given that Plaintiff failed to provide argument explaining how the ALJ erredhiertreatment of this
GAF score, the Court will not consider whether the ALJ erred regardisgéhniicular part of Dr. Khurana’s repot
SeeDkt. 10;see also Carmickle v. Comm'r of Soc. Sec. AdJre88 F.3d 1155, 1161 n.2 (9th Cir. 2007) (citation

1%

—

omitted) (the court will notansider an issue that a plaintiff fails to argue “with any specificitysrbhiefing”).
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claimant or “inconsequential” to the ALJ’s “ultimate nondisability determinatiStotit v.
Comm’r of Soc. Se&dmin, 454 F.3d 1050, 1055 (9th Cir. 2006¢ealso Moling 674 F.3d at
1115. The determination as to whether an error is harmless requires apeasie-application
of judgment” by the reviewing court, based on an examination of the record madmetfivit
regard to errors’ that do haffect the parties’ ‘substantial rightsMolina, 674 F.3d at 1118-
1119 (quotingShinseki v. Sander§56 U.S. 396, 407 (2009) (quoting 28 U.S.C. § 2111)).
In this case, had the ALJ properly considered Dr. Khurana’s opinion, the RFC and
hypotheticalquestions posed to the vocational expert (“VE”) may have contained additional
limitations For examplethe RFC and hypothetical questions may haflectedPlaintiff’s
“extreme” difficulties concentrating and responding to changes in work rodtiveeRFC and

hypothetical questions may have alstiectedPlaintiff's marked limitation in making work

related judgments. The RFC and hypothetical questions posed to the VE did not contain these

limitations.SeeAR 26, 65-66 Thus, if limitations reflecting DiKhurana’s findings were
included in the RFC and the hypothetical questions posed WEhihe ultimate disability
determination may have changed. Accordingly, the ALJ’s failure to propambider Dr.
Khurana’s opinion was not harmless and requiresrsaf.See Molina674 F.3d at 1117 (an
error is not harmless if it “alters the outcome of the case”).

B. Dr. Enright

Next, Plaintiff maintains the AL&rred in hetreatment of medical opinion evidence from
Dr. Enright, Plaintiff's treating physician. Dkt. 10, pp. 8-10.

Dr. Enright responded toWashington State Department of Social and Health Servi¢ces
(“DSHS") evaluation form regarding Plaintiff's ability to conduct work activittéseAR 482-

84. Dr. Enright opined Plaintiff is unable to lift heavy objects and cannot walk or sit for long
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periodsof timewithout discomfort. AR 483. She determined he is capable of performing
sedentary workdefined as lifting up to 10 pounds and sitting, walking, and standing for brief
periods. AR 483. Dr. Enrightrote Plaintiff's low back pain (related to mild degeneration and
musculoskeletal strain), morbid obesity, depression, and anxiety contribute toitaisdima. AR
482. In all, Dr. Enright opirge Plaintiff's conditions limithim to working, looking for work, or
preparing for work for up to 11-20 hours per week. AR 482.

The ALJsummarized Dr. Enright’s opinion aadsignedt “partial weight” stating:

(1) Although she is a treating source, Dr. Enright didexplain her opinion or

support itwith specific findings, though she did cite diagnosttow back pain,

morbid obesity; and depression and anxiety, which were treated by another
source, anaffect the claimant’s ability to lose weight. (2) Dr. Ent’'s treatment
notes do not offer findings that show that the claimant lacks stamina faoinfall

work, especially at a sedentary level.

AR 32 (internal citation omitted; numbering added).

First, the ALJ gave Dr. Enright’s opinion partial weight because Dr. Enridhiati
support her opinion with specific findings other than citing Plaintiff's diagn@ges32. An ALJ
need not accept a physician’s opinion that is “brief, conclusory, and inadequately ethjyyort|
clinical findings.”Bayliss 427 F.3d at 1216 (citinfonapetyan242 F.3d at 1149However,if a
treating physician’s opinion is “supported by treatment notesgnnot be rejected as
“conclusoryandinadequately supportdry the clinical findings'merely because the physician
gave hemwopinion ina checkbox questionnaireesparaza v. Colvine31 Fed.Appx. 460, 462 (9th
Cir. 2015) (citingGarrison v. Colvin 759 F.3d 995, 1014 n.17 (9th Cir. 20114)

In this caseDr. Enright provided her opinion oneEHS checkbox questionnaireAR

482-84. Dr. Enright’s treatment notae alsdncluded in the recordbee, e.g. AR 277-341, 468

70, 475-79, 572-78, 582-8Bhese treatment notsspport the conditions and relevant symptoms

Dr. Enrightcitedon the DSHS fornas causing Plaintiff's limétions, such as back paohesity
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and anxietySee, e.gAR 295, 301, 315, 320, 321, 353, 575, 581, 583, 595, 605, 700-01, 7
Because Dr. Enright’s treatment notes and objective observations singmamditionsshe
cited as causing Plaintiff’s limations, the ALJ erred by discounting Dr. Enright’s opinion for
not beingaccompaniedby specific findingsSee Esparaz®31 Fed.Appx. at 463ge also
Garrison, 759 F.3d at 1014 n.17 (a treating physician’s opinion cannot be rejected merely
becausef its form if the opinion reflects and is consistent with treatment notes in the recol
Secondthe ALJgave Dr. Enright’s opinion onlgartial weightoecause she found Dr.
Enright’s treatment notes did not show Plaintiff lacked the stamina fetirhglwork. AR 32.
Despite the ALJ’s assertion, Dr. Enright did not opine Plaintiff could only work 11-20 haun
weekdue to hisstamina rather, Dr. Enright opineBlaintiff was limited in his ability to work
due to his conditions, including low back pain, morbid obesity, depression, and a8zetR
482. Moreover, the ALJ’s statement is conclusory. The ALJ failed to explain how or what
aspects of Dr. Enright’s treatment notes failed to support her opBe@AR 32. Therefore, the
ALJ’s second reason for discounting Dr. Enright’'s opinion was not specific andnkztgit
because it was unsupported by the record and concli&sefmbrey 849 F.2d at 421-22
(conclusory reasons do “not achieve the level of specificity” required to justfy d’s

rejectionof an opinion).

09.

d).

S pe

For the above stated reasons, the Court concludes the ALJ failed to provide specific and

legitimate reasons, supported by substantial evidence, to discount Dr. Enrightss1 opgsuch
the ALJ erred.Had the ALJ properly considered Emright’s opinion, the RFC and hypothetid
guestions posed to the VE may have contained limitations accounting for Dr. Eroghttan

that Plaintiff cannot walk or sit for long periods. The RFC and hypothetical gagstiay have

also included the linition that Plaintiff can only work 11-20 hours per weekthsultimate

al
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disability decision may have changedh proper consideration of Dr. Enright’s opinion, the
ALJ’s error is not harmlesand requires revers&ee Molina674 F.3d at 1115.

Il. Whether the ALJ properly assessed the RFC and properly considered
Plaintiff's subjective symptom testimony.

Plaintiff also argues th&LJ erred because the RFC is not supported by substantial
evidence in the record. Dkt. 10, pp. 11-Mareover, Plaintiff asserts the ALJ erred with resp
to Plaintiff's subjective symptom testimorig. at 1215.

The ALJ committed harmful error regarding medical opinion evidence from Drs.
Khurana and EnrighBeeSection I, supra Because the ALJ’s reconsideration of theseica¢d
opinions may impact the RF@e ALJis directed taeassess the RFC on remaBideSSR 96
8p, 1996 WL 374184 (1996) (an RFC “must always consider and address medical source
opinions”);Valentine v. Comm’r of Soc. Sec. Adm&r4 F.3d 685, 690 (9th Cir. 2009) (“an

RFC that fails to take into account a claimant’s limitations is defective”).

ect

In addition, as reconsideration of the medical opinions from Drs. Khurana and Enright

may impact the ALJ’s consideration of Plaintiff's subjective symptom testjirtbe ALJshall
reconsider Rintiff's testimony on remand, as well.

1. Whether an award of benefits is warranted.

Lastly, Plaintiff requests the Court remamd claim for an award of benefits. Dkt. 10,
15-16.

The Court may remand a case “eitherddditional evidence and findings or to award
benefits.”Smolen v. ChateB0 F.3d 1273, 1292 (9th Cir. 1996). Generally, when the Court
reverses an ALJ’s decision, “the proper course, except in rare circumstatcesmsand to the
agency for additional investigation or explanatid@ehecke v. Barnhar879 F.3d 587, 595 (9t

Cir. 2004) (citations omitted). However, the Ninth Circuit created a “testeftarmining when
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evidence should be credited and an immediate award of benefits dirétaechdn v.Apfel 211
F.3d 1172, 1178 (9th Cir. 2000). Specifically, benefits should be awarded where:
(1) the ALJ has failed to provide legally sufficient reasons for rejecting |
claimant’s] evidence, (2) there are no outstanding issues that must be resolveq
before a determination of disability can be made, and (3) it is clear frem t
record that the ALJ would be required to find the claimant disabled were such
evidence credited.
Smolen80 F.3d at 1292.
In this case, the ALJ committed harmful error regarding the medical opinions.of Dr
Khurana and Enright. Because outstanding issues remain regarding the nwvediscades
Plaintiffs RFC, and his ability to perform other jobs existing in significant rersim the

national economy, remand for further corsation of this matter is appropriate.

CONCLUSION

)

Based on the foregoing reasons, the Court hereby finds the ALJ improperly concluded

Plaintiff was not disabled. Accordingly, Defendant’s decision to deny bersfigarsedand
this matter isemandedor further administrative proceedings in accordance with the finding
contained herein.

Datedthis 29th dayof March, 2018.

o (i

David W. Christel
United States Magistrate Judge

)S
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