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THE HONORABLE JOHN C. COUGHENOUR

UNITED STATES DISTRICT COURT
WESTERNDISTRICT OFWASHINGTON
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JOHN ANDREW FLOYDQ CASE NO.C17-11543CC
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Plaintiff, ORDER
V.

=
=

GEICO INSURANCE COMPANY

I
W N

Defendant.

[EEN
o

[EEN
()]

This mattercomes before the Court on Defendant’s motion for summary judgment (Dkt.

[EEN
(e)]

No. 62). Having thoroughly considered the parties’ briefing and the relevant réwof@owrt

[EEN
~l

hereby GRANTS in part and DENIES in ptdré motion for the reasons explained herein.
l. BACKGROUND

e
o o0

Plaintiff John Floyd was an employee of Defendant GEICéarly30 years(Dkt.

N
(@]

No. 1-1 atf 6.) Most recently, Plaintiff was a supervisor in Defendant’s Continuing Wit

N
=

department. (Dkt. No. 7at | 4.)Plaintiff’'s supervisor was MsYvonneObengCurwood. (Dkt.

\Y
N

No. 72 at 2—-3 Defendanbffers its employees medical insurance coverage through United

N
w

Healthcare (“"UHC”)(Dkt. No. 14 at{ 16.) Prior to his termination, Plaintiff had been

N
N

struggling toobtainmedical coerage for a procedure for his advanced véeake that his

N
(@) ]

doctor deemed necessaffpkt. Nos. 141 atf15, 16, 18; 72 at 2—-3.) Plaintiff followed up about

N
(o))

the procedure’s covage withseveral of Defendant’s employe¢Bkt. Nos. 72 af{10-13, 72-
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4, 72-5.) Ms. Obeng-Curwood was aware of Plaintiff's efforts to obtain covrates
procedure. (Dkt. Nos. 72 §110-13, 72-4, 72-5.)

Plaintiff believed UHC, not Defendanwasresponsible for the decision athiavhether
the procedure wasovered. $eeDkt. No. 72-5 at 3.However, several of Defendant’s
employeesand UHC made statats to Plaintiff indicatingha Defendandid have some kind
of decision-making power over tlagproval or denial otlaims.(SeeDkt. Nos. 72 af[{10-13,
72-4)UHC indicatedhat Plaintiff needed to discuss the issudidefendant’s plan coordinato
(Dkt. No. 72-4 at 3.Additionally, Defendari$ health plarstates that Defendant has some
discretonary authority over how the plan is interpreted. (Dkt. No. 71-3.)

Plaintiff becamencreasingly frustrated with his inability tbtain coverage for the
procedure. (Dkt. No. 72 at 233n February 2017, Plaintiff reached out to Mr. Joseph Byingt
a Human Resources (“HR”) supervis@nd indicated that Plaintiff might pursue his legal
options. (Dkt. No. 72-5.)n his email, Plaintiff did not clearly say he wanted tospe legal
options against Defendant; in fadtappears that Plaintiff metagainst UHC.I¢l.) Ms. Obeng-
Curwood received a copy of this emald.] Around this same time, anothemployeeof
Defendant thalPlaintiff was communicating with about his medical coverage,DbraJarvis,
called Plaintiff's behavior “poisonougDkt. No. 71-5) and@mHR employee called Plaintiff
“disgruntled” (Dkt. No. 71-6)Neither of these employees wetecisionmakesin Plaintiff’s
termination and the decisiomakers were unaware of these commg(ikt. No. 65 at  36.)

On March 2, 2017, M®ObengCurwoodwas notifiedthat GEICO had received an
irreversible defall judgment against an insured, Timothy Ozog, for over $500,000 (the “Oz
claim”). (Dkt. No. 65 at § 14.Ms. Julia Brost€lark was the claims adjuster responsible for
handling the @dim and Plaintiff was MBrostClark’s supervisor.§eeDkt. No. 65-1 at 27-30.)
Ms. Obeng-Curwood asked two supervisors, one of which was Mr. Joshua Subich, to invg
Ms. BrostClark’s and Plaintiff's roles in the default. (Dkt. No. 65 at 1 Mx.) Subich
determined that Plaintiff had either accessed the claim, had the abiligetssat; or should hav
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known to access it on multiple occasior&edDkt. No. 65-1 at 25—-26.) Mr. Subich determine
that Plaintiff ignored or missed tirgensiive demads. (d.) After determining that Plaintiff's
supervsion of the Ozog claim was insufficient, Mr. Subich recommended Plairtgfffsination
to Ms. Obeng-Curwoodld.)

After receiving Mr. Subich’s recommendation, Ms. Obeng-Curwood asked Ms. Fior
Hunt toanalyze the Ozog claingDkt. No. 65 at f 21.) Ms. Hunt identified two other claims of
Ms. BrostClark’s that she deemed Plaintfiso did not properly supervisen¢ Mealingclaim
andthe Musselman claimjid.)

On March 6, 2017, Ms. Obeng-Curwood and Mr. Subich interviewed Plaitdifat(
22.) The parties dispute what transpired at this meetingdmes that Plaintiff provided
Defendanwith a timeline of what heelieved to be his activitgn the Ozog cian. (SeeDkt.

Nos. 65 at 1 22, 72 at 5.) Later that dalaintiff sent an email to Mr. Byington about his
continuing medical coverage problems amticatedin passinghat hewas pursuing his legal
options. (Dkt. No. 72-6.) Ms. Obeng-Curwood knew abbist ¢mail.(Id.) Ms. Obeng-Curwood
attempted to conduct a second interview with Plaintiff, but he retosealrticipateboecause he
had heard rumors that he would be fired. (Dkt. No. 65 at {Th& next day, Plaintiff was
terminated(Dkt. No. 71-15.)

Plaintiff sued Defendaralleging: (1) that he was terminated becaudafge and his
disability, in violation of Washington’s Law AgathDiscrimination (“WLAD”), Wash. Reuv.
Code § 49.60.18@2) that he was terminatéa retaliation for his threat to bring legal
proceedings against Defendant, in violatioMafAD, Wash. Rev. Code § 49.60.210, and (3)
thatDefendannegligenly inflictedemotional distresgDkt. No. 11 at 5-7.) Defendannhow
moves for summary judgmean all of Plaintiff's claims(Dkt. No. 62.)

. DISCUSSION

A. Summary Judgment Legal Standard

A court must grant summary judgment “if the movant shows that there is no genuine
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dispute as to any material fact and the movant is entitled to judgment as a nlattet Béd. R.
Civ. P. 56(a). A dispute of faet genuine if there is sufficient evidence for a reasonable jury
find for the nonmoving partyAnderson v. Liberty Lobby, Inel77 U.S. 242, 248 (1986).
dispute of fact is material if the fact “mighfedt the outcome of the suit under the governing
law.” Id. At the summary judgment stage, evidence must be viewed in the light most favor
the nonmoving party, and all justifiable inferences are to be drawn in the nonmovant'$dfa
at 255.

B. Age Discrimination, Disability Discrimination, and Retaliation Claims

Under WLAD, it is unlawful for an employer to discriminate on the basis of several
protected classes, including age and disability. Wash. Rev. Code § 49.60d8Bounlawful
for an enployer to retaliat@gainst an employee fengaging improtected conduct. Wash. Rev.
Code § 49.60.210. Washington courts useMbBonnell Dougladurden-shifting framework to
analyze WLAD discrimination and retaliation clairiBnes v. Todd Pac. Shipyards Cqrp12
P.3d 522, 529 (Wash. Ct. App. 2Q0@8iscrimination);Short v. Battle Ground Sch. Dis279
P.3d 902, 911 (Wash. Ct. App. 2012), overruled on other groundarogr v. Gate Gourmet,
Inc., 325 P.3d 193, 199-20 (Wash. 2014) (retaliation). Under this framework, the employe
first establish @rima faciecase of discrimination or retaliatidrHines 112 P.3d at 52%hort
279 P.3d at 911. Once the employstablishes @rima faciecase, tk burden shifts to the
employerto produce a @timate, nondiscriminatory aronretalidory justification for its adversq
employment decisiorHines 112 P.3d at 52%hort 279 P.3d at 911. If the employer provideq
such justification, the burden shifts back to the employee to prove that the employer’s
justification is a mere pretextlines 112 P.3d at 52%hort 279 P.3d at 912.

1. Legitimate, Nondiscriminatory ddonretaliatory Reasons

Defendant offer$wo justifications for its decision to terminate PlaintFirst, Defendant

! Defendant concedes, for purposes of its motion for summary judgment, that Piaistiff
established arima faciecase for all three of his WLADIaims. (Dkt. No. 62 at 21.)
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contends that it fired Plaintiff because of Plaintiff's negligemteckless supervision of Ms.
BrostClark andher claims, which violated Defendant’s code of conduct. (Dkt. No. 62 at 21
Second, Defendant argues that it fired Plaintiff because of hisald@b participate in
Defendant’s investigationld.)

A supervisor’'s negligent or reckless supervision of his emplayeiolation ofcompany
policy, is a legitimateeason for termination. An employee’s refusal to participate in an
investigation into alleged misconduct could also be a legitimate reason for termiSago
Handson v. Overlake Hosp. Med. C2017 WL 1438037, slip op. at 5 (W.D. Wash. 2017).
Therefore, Defendant has met its burdéestablishing a legitimate, nondiscriminatcapd
nonretaliatory reason for terminating Plainti#laintiff must produce sufficient evidence to rai
a genuine dispute of material fact on the issue of wh&tefandant’s stated reasons are
pretextual See Hines112 P.3d at 52%hort 279 P.3d at 912.

2. Pretext

“The focus of a pretext inquiry is whether the employer’s stated reason was, marte
whether it was accurate, wise, or wedinsidered.’Shokri v. Boeing Cp311 F. Supp. 3d 1204,
1221 (W.D. Wash. 2018) (quotirgewart v. Hendersoi207 F.3d 374, 378 (7th Cir. 2000)). A
plaintiff satisfieshis burden by offering sufficient evidence to create a genuine dispute of
material fact that either (1) the defendant’s stated reason isdals®) although the defendant’s
reason is legitimate, discrimination or retaliation was still a substantial factor motivaging th
adverse employment actioBeeScrivener v. Clark Coll.334 P.3d 541, 546 (Wash. 2014).

a. Falsity

Plaintiff offersseveral theorie® arguethat Defendars justifications are false. First,
Plaintiff argues that he haal diligent method of ensuring that claims were properly supervisg
so his supervision was not negligent or reckless. (Dkt. No. 70 at 24.) Setandff argues that
Defendant’s investigation into Plaintiff@rongdoing was sham(ld. at 24-25.) Third,Plaintiff
contends that comparator evidence shows that other supervisors who acted/ suarkariot
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punished like Plaintiff.1fl. at 25-27.) Fourth, Plaintiff argues that his method of supervision
common amongst supervisors in lofice. (1d. at 23-24.)

Regarding Plaintiff's first theory, Plaintiff hgmutforth evidence that establishas
genuine dpute of material fact on the issuewdfether his supervision method was sufficientl
diligent. Plaintiff used a demand log to track the claims he was responsil{iekorNos. 64-1
at 1770, 72 at 5.Yhedemand log shows that, although Btdf diligently used itin the pastits
utilization decreased significagptin 2016 and 2017. (Dkt. No. 64-1 at 69—Maintiff claims
that the demand log is missing entyiasd is in fact reflective of missing discoveagher than
decreased us€Dkt. No. 70 at 24.) Rintiff offers calendar invitationthat he argues shothat
the demand log is missing entries (Dkt. No. 72-11)addclaration that these invitatioosuld
not exist unless they were generated by the demand log (Dkt. No. 72) atbese calendar
invitations which are not reflected ithe demand log, couldad a reasonable fafthder to
concludethat the demand log in the record may not accuraddligct Plaintiff’'s supervision
methods They thereforewgpport a finding of pretext.

Regarding Plaintiff's second theo®laintiff contends that the investigan into his
alleged wrongdoingvas a sham because he received a positive performance review shortly
before his termination and because the investigators did not interview anydjtiséers that
Plaintiff supervised except MBrostClark. Bothargumens are irrelevant. Plaintiff's prior
positive performance reviews have no bearing on the allegh@b®laintiff was fired because
he failed to adequately supervise certain claims, as Defendant was not awafaibfrtheshen
it made the positive perforance assessments. Likewise, the invasiig’ failure to interview
other adjusters besides M&rostClark is irrelevant because Plaintiff warefl for his failure in
supervisingMs. BrostClark’s claims, not any other adjuster’s claimberefore Plaintiff's
contentionof a shamnvestigation desnot support a finding of pretext.

Plaintiff's third theory concernthe dissimilar treatment of comparator employ&esbe
relevant, comparators must be similarly situated in all material respiscomparator
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employee must have (1) engaged in similar misconduct and (2) been disciplthedshyne
decisionmaker.See Vasquez v. Cty. of L,.B49 F.3d 634, 641 n.17 (9th Cir. 2008hkeny v.
Napolitang 2010 WL 4094687, slip op. at 2 (W.D. Wash. 2010). Hexethe comparator
employee need not be identical to the plainB&#e Rollins v. Mabu§27 F. App’x 618, 619 (9th
Cir. 2015).

Plaintiff argues that the followingmployees are valid comparators: Mr. D@sterson,
Ms. Hunt, and other CU supervisors who were responsible for a ttlatmesultedn a default
judgment. (Dkt. No. 70 at 25-27.) Only Mr. Masterson and Ms. Hunt were also supervised

Ms. Obeng-Curwood, who supervised and was ultimately responsible for the decision to

terminate Plaintiff; therefore ng other CU supervisors cannot be used as valid compar@ewsg.

Vasquez349 F.3d at 641 n.17. Ms. Hunt is also not a valid compdratause her misconduct
was not similar to Plaintiff's. Although Ms. Hunt accessed the Ozammanultiple times and
could have intervened to stop the impending irreversible default judgment, she was not
responsible for doing soSéeDkt. No. 65 at 13.The Ozog claim was M&rostClark’s
responsibility, and Plaintiff supervised M&rostClark. (SeeDkt. No. 65-1 at 27-30Ij fact,
Ms. Hunt'saccesmg of the Ozog claim was actually prohibited and Ms. Hunt was punisined
impermissibly accessing the claikt. No. 65 at 13.) Because Ms. Hunt was not responsib
for the supervision or handling of the@ claim, she is not similarly situated to Plaintiff.
Defendant contends thislr. Masterson is not similarly situated to Plaintiff for four
reasons—(1) they work in different units, (2) Mr. Masterson was not a CU supervisor or wo
at the saméevel as Plaintiff, (3) the default judgment in Mr. Masterson’s case wathasfive
percentf the size of the default judgmenttire Ozog claimand (4) Mr. Masterson actively
documented his case and supervised and instructed the adjuster. (Dkt. No. 76 at 7.)tWue f
reasons are irrelevant because both Plaintiff and Mr. Masterson were soggenv their
respective units, who were obligated to follow the same obdenduct. GeeDkt. No. 72 at 2.)
The third reason is irrelevant lzecse Plaitiff was fired for a pattern afegligentor reckless
ORDER
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supervision, not because of the resi@edDkt. No. 62 at 21.) The fourth reason is relevant
because Defendant contlsnthat Mr. Masterson adequately supervissctlaims whereas
Plaintiff did not. (Dkt. No. 65 at 13.) If that is true, Mr. Masterson would not be a proper
comparator. But how Defendant’s supervisors normally supervised, instructed, and mtecun
is disputed, as discussed bel®ecause Mr. Masterson may be a valid comparatorfierent
treatmenimay help support a finding of pretext.

Plaintiff's final theory is thathe record indicates thather supervisors in Plaintiff's
office handled their supervisory duties exactly like Plaintiff that they were not terminated fg
their behavior While it is true that a plaintiff's subjective belief that he is not responsible for
mistakes is legally insufficient to establish preté&tffith v. Scnhnitzer Steel Indus., In&28
Wn. App. 438, 447 (2005), Plaintiff here has provided ewdedhat his belief was not merely
subjective because it was held by other supervisors wffigs. Plaintiffs evidence establishes
that three other supervisarsedthe same supervisory and claims harglpractices for which
Plaintiff was allegedly terminate@SeeDkt. Nos. 73, 74, 75.) If three other supervisors handl
their supervisory duties the same way as Plaintiff, it tends to show that #ralgeffice practice
was to handle duties that walhus, the use of the same practices between tlez\gsigprs
indicates that these were general practices. This evidenceloabton the veracity of
Defendant’s claim that it fired Plaintifor a pattern of negligent or reckless supervision.

The dlegedly missing demand log entrjédr. Masterson’s traenent, anddeclarations of
other supervisors that they handled supervisory dutidgeisamenanneras Plaintiff all tend to
cast doubt on whether Defendant did indeed terminate Plaintiff for a pattern genegti
reckless supervision. Therefore, thés a genuine dispute of material fact regarding whether
Defendant terminated Plaintiff for its proffered justifications.

b. Discrimination or Retaliation as a Motivating Factor

Even if a plaintiff cannot produce evidence that tends to show the falsitg of th
defendant’s proffered legitimate reason, a plaintiff can establish pretekblyng that
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discrimination or retaliation was nevertheless a motivating factor in the detenadverse
employment actiorSeeScriveney 334 P.3d at 546.

i. Age discrimination

Defendant argues that Plaintiff cannot show that age discrimination motivated it to
terminate himbecause (1) Plaintiff's reptement was 40 years old amds the oldest applicant
for the position, and (2) M&rostClark, who was also fired for miscondwrising out of the
same incident, was only 33 years old. (Dkt. No. 62 at 22-\%l.BrostClark’s termination is
irrelevant, ashe was the employee directly responsible for the mistake, whereas Plaintif
contends he was fired despite the fact that &g mot directly responsibléDkt. No. 62 at 22—
24.) With regard to the first argument, Defendant argues thayaa¥@!/d replacement is not
young enough to raise an inference of age discrimination, when the agendéfes@nly 11
years (Id. at 23) By itself, an 11lyear age difference may not be sufficient to raise an inferer
of discrimination. However, adiscussed above, Plaintiff hesised an inference of tlialsity of
Defendant’s justificationslhe age difference between Plaintiff and his replacement further
to the allegation that Defendant’s justifications are pretextual.

ii. Disability discrimination

Defendant arguethat Plaintiff cannot show that disability discrimination motivated it
terminate Plaintiff because (1) Defendant didaerty anyFamily and Medical Leave Act
(“FMLA”) requests and, in fad|lowed Plaintiff to take substantial leave, (2) Plaintiff never
heard discriminatory comments by any of Defendant’s emplogeels(3) Plaintiff's disability
did not cause performancesues(Dkt. No. 62 at 24—-25.) With regard to Defenta first
argument, Plaintifargues that, although Defendant did not deny FMLA requests, it suspend
Plaintiff's request(Dkt. No. 72 at 2-3, 73-) The email that Plaintiff points to is insufficieot
create a genuine dispute of material fact because the email just tends to indidlarthtils
request is on hold while he waits for approval from UHC. Moreoveertinals in the record
tend to show that Defendaaitempted to assist Plaintiff withs medical coverage issueSeg,
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e.g, Dkt. No. 66-1.) With regard to Defendant’s second defdPisatiff hasput forward
evidence that the day after Plaintiff was terminated, Mr. Subich, one of the sopgmvolved
in Plaintiff's termination, ‘Stated that [Defendarg]decision to fire [Plaintiff] was similar to the
need to ‘clean out’ the necrotic tissue from an infected wound.” (Dkt. No. 73Re¢#ndant’s
third defense is irrelevant to the issue of Defendant’s discrimination towardife|Mr.
Subich’s comment further adds to the allegation that Defendant’s proffeieshsefor
termination were pretextual.
iii. Retaliation

Defendantrgues that Plaintiff cannot show tliz¢fendant retaliatedgainst Plaintiffor
engaging improtected conduct whentérminate Plaintiff because (f)ming alone is
insufficientto establish retaliatign(2) UHC is a separate entity from Defendant, and thus,
Defendant cannot fear litigation that Plaintiff threatened against UHC, abe{@ndnt’s
employeestomnents that Plaintiffehavior was “poisonous” and that Plaintiff was
“disgruntled” do not implicate Defendant becatlsese employeasere not involved ithe
termination decision(Dkt. No. 62 at 25-26.)

The Court agrees with Defermtés last argumert-comments by Defendant’'s employgeé
though unprofessional, had bearing on Plaintiff's terminatiomheemployee$ad no

influence over Plaintiff's termination and theomments were not known by Ms. Obeng-

Curwood. (Dkt. No. 76 at 9.) With regard to Defendant’s second defense, whether Defendant had

any authority to approve or deny Plaintiff's medical insurance coveragelispute. Although
Plaintiff said that he believetthat Defendant and UHC were separate entities, (Dkt. NB),72-
Ms. Obeng-Curwood, MSummerGroves, Mr. Byington, and UHC all made statements to
Plaintiff that insinuated that Defendant did have some authority to approve or dietijfBla
coverage.$eeDkt. Nos. 72 at 3—4, 72-4, 72-8Moreover, &GEICO manuaindicates that
Defendant has the authority to “interpret” theuranceolicy. (Dkt. No. 71-3 at 3.)

If Defendant was at all responsible for the decisibwhether to approve or deny
ORDER
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coverage for Plaintiff's procedure, then any threat of litigation Rtamay have made
(regardless of whether it wasadeagainst UHC or Defendant) couiévebeenperceived as a
threat against Defendamt. mid-February 2017, Plaintiff emailed Mr. Byington indicating that
he was considering legal action against UHC. (Dkt. No. 72-5.) This email weerfl@avto Ms.
ObengCurwood. (d.) The day befor@laintiff’'s termination, Plaintiff again indicated he was
considering legal actigmand this email was agaforwarded to Ms. Obeng-Curwood. (Dkt. No
72-6.) Regardless of Plaintiff's knowledge of who he should@uienproperdenial of medical
coverage, if Ms. Obeng-Curwood knew that Defendant had decision-making authority ove
insurance plan angrminated PlaintifEhortly after his complaintg, reasonable trier of fact
could find thatPlaintiff was fired in retaliation for his threats of litigation.

The Court finds that the facts in the record, particularly those included in the other
supervisorsdeclarations(Dkt. Nos. 73, 74, 75), tend to show that Defendant’s proffered red
for Plaintiff's terminationmay be false. Although not as persuasive, Plaintiff has also put
forward evidence that Defendant may have actually been driven by discrimioatetgliatory
motives. The Court finds that there is enough evidence in the record to create a genuire d
of material fact as to whether Plaintifes fired for nondiscriminatory and nonretaliatory
purposes. Defendant’s motion for summary judgment with regard to the age diseoiminat
disability discrimination, and retaliation claims is DENIED.

C. Failure to AccommodateClaim

The parties dispute whether Plaintiff asserted a claim that Defendant failed to
accommodate his disability. (Dkt. Nos. 62 at 24, 70 at 22). There is nothing in the complai
would put Defendant on notice that a reasonable accommodation claim is being$eade. (
generallyDkt. No. 1-1.) Moreover, during his deposition, Plairaifimitted that such a claim
does not exist. (Dkt. No. 63-1 at 35.) The Court finds that no failurecmnanodate claim has
been properly pled and any argument about such claim is not properly before the Court.

I
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D. Negligent Infliction of Emotional Distress(*NIED”) Claim

A plaintiff claiming NIED must provéhe elements of negligeneeduty, breach,
causation, and damage—uwith the additional requirement of proving damages by objective
symptomatologyKloepfel v. Bokar66 P.3d 630, 634 (Wash. 2003). In the employment cont
a plaintiff cannot bring a claim for NIED based twe €mployer’s disciplinary acts or a

personality disputeChea v. Men’s Wearhouse, In832 P.2d 1261, 1264-65 (Wash. Ct. App.

ext,

1997).Plaintiff's claims in this case argased strictly on Defendant’s decision to terminate him,

which is a disciplinary acPlaintiff cannot bring an NIED claim withotdctsbeyondthathis
allegedly impermissible terminatiomherefore Defendant’s motion for summary judgment on
Plaintiff's NIED claim is GRANTED.
1. CONCLUSION

For the foregoing reasons, Defendant’s motion for summary judgment (Dkt. Ne. 62
GRANTED in part and DENIED in parDefendant’s motion for summary judgment on
Plaintiff's WLAD claims is DENIED. Defendant’s motion for summary judgment anfff's
NIED claim is GRANTED and thBIIED claim is DISMISSED with prejudice.

DATED this 29th day of November 2018.

~ /
John C. Coughenour
UNITED STATES DISTRICT JUDGE
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