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Al

| v. Trump et al

UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON

AT SEATTLE
RYAN KARNOSKI, et al., Case NoC17-0129%MJP
Plaintiffs, ORDER GRANTING MOTION TO
INTERVENE

V.

DONALD J. TRUMP, et al.,

Defendats.

THIS MATTER comesefore the Court on the State of Washington’s (“Washingtor
Staté&) Motion to Intervene. Dkt. No. 55.) WashingtoBtateseeks to join PlaintiffRyan
Karnoski, et alin challenginghe constitutionalityof Defendant President Donald J. Trump’y
Presidential Memorandum excluding transgender individuals from the militaying
reviewedthemotion the responses (Dkt. Nos. 76, 77), the reply (Dkt.8@.and all related
papersand having considered the arguments made in proceedings before the Court, the
GRANTSthe State of Washington’s Motion to Intervene.

BACKGROUND
On July 26, 2017, President Donald J. Trump announcédadter that the United

States gowement will no longeallow transgender individuals to serve in the militafikt.
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No. 32at3.) Followingthis announcement, the President issued a memoragidectingthe
Secretaries of Defense and Homeland Sectoit(1) return to the nhitary’s policy authorizing
the discharge of openly transgender individu@3¥prohibit openly transgender individuals
from accession into the military3) prohibit the use of &partment oDefenseand Department
of Homeland Securitfunds to provideettain medical procedures for transgender service
membersand(4) issue a plato implement these directivegDkt. No. 55 at 1-2.Plaintiffs
filed thissuitchallenging the constitutionality ofelirectives announced in this
memorandum. (DkNo.30.) Washingtorstatenow moves to intervene under Rule 24 of th
Federal Rules of Civil ProcedureDKt. No. 55.)

DISCUSSION

I. Legal Standard

Rule 24 of thé=ederal Ruls of Civil Procedure governs intervention. Fed. R. Civ. R.

24(a)-(b). Rule 24(a)(2) governs intervention as a matter of rightegoatesthatcourts
permit interventiorby a partywho “claims an interest relating to the property or transaction
that is the subject of the action, and is so situated that disposing of the action npagciisal
matter impair or impede the movant’s ability to protect its interests, unless existieg pa
adequately represent that interedtéd. R. Civ. P. 24(a)(2). Interventias a matter afight is
appropriate ithe proposed intervenor shows: (1) a significant protectable interest relating
the property or transaction that is the subject of the action; (2) the disposition ctidhenzay,
as a practical matter, impair or impede the applicant’s ability to protect its intejdbe (3
application is timely; and (4) the existing parties may not adequately reptieaeapplicant’s

interest. United States v. City of Los Angele288 F.3d 391, 397 (9th Cir. 200@)uoting

Donnelly v. Glickman, 159 F.3d 405, 409 (9th Cir. 1998gcausé|a] liberal policy in favor

ORDER GRANTING MOTION TO INTERVENE 2

e

—+



O 0 NN o O &~ WoN -

N DN N DD NN N DD DN DN R RmpRm ), R, |, o, )
o NI N U kxR W N RO 0O 0NN YO RN RO

of intervention serves both efficient resolution of issues and broadened acces®totthe ¢

Wilderness Soc. v. U.S. Forest Serv., 630 F.3d 1173, 1179 (9th Cir. 20atl9r and internal

guotation marks omittgdRule 24(a)(2) “is construed broadly in favor of proposed

intervenors.” United States ex rel. McGough v. Covington Tech. Co., 967 F.2d 1391, 13

(9th Cir. 1992).

Rule 24(b)(1)(B)governs permissive intervention, and permits intervention where
a proposed intervenor’s claim or defense shares a common question of lawnathfact
the main action. Fed. R. Civ. P. 24(b)(1)(B). Permissive intervention requires “(1) an
independent ground for jurisdiction; (2) a timely motion; and (3) a common question of
law and fact between the movant's claim or defense and the main a¢éireedom from

Religion Found., Inc. v. Geithner, 644 F.3d 836, 843 (9th Cir. 2@ita}ion omitte(.

The independent jurisdictional grounds requirement does not apply to proposed
intervenors in federajuestion cases whetige proposed intervendoes not raisaew
claims. Id. at 844.
Il. Intervention as a Matter of Right

WashingtorStatecontends it has a right to intervemecause it has significant
protectable interests relating to the actioecauselisposition otheaction will impair or
impede its interestgind because its interests are not adequately represented by PlgiDkffs
No. 55 at 6-11.)Defendantsespond that intervention as a matter of right is not warranted,
do not dispute the timelinessthemotion ! (Dkt. No. 76 at 8-14.)The Court addresses eacl

of Rule 24(a)(2)’s requirements in turn.

! Defendants conterttiat WashingtorStatemay not intervene because neither Plaintiffs no

WashingtorStatehave standing to bring their claimsSegDkt. No. 76 at 3, 6-8.) Defendant$

Motion to Dismisgs pending, and the Ninth Circuit does not require intervenors to demor
standing, so this contention is prematugee Perry v. SchwarzeneggéB0 F.3d 898, 906 (ot}
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A. Significantly Protectable Interess
Washington has identified significantly protectable interests. While a popos
intervenor need not demonstrate any “specific legal or equitable interesghditsintly

protectable interest” is requiretNorthwestForest ResCouncil v. Glickman, 82 F.3d 825, 83

(9th Cir. 1996) (citation and internal quotatioanks omitted). This requirement is satisfied
where the intervenor’s interest is protectable under some law, and there i®agleia

between the purported interest and the claimssue Arakaki v. Cayetana324 F.3d 1078,

1084 (9th Cir. 2003).

WashingtorState haslemonstratethatits quasisovereignrand sovereigmterests are
significanty protectable interests. Quasivereign interests include a state’s interest in the
health, and physical and economic well-being of its residents, and in “se@sidgnts from

the harmful effects of discrimination Alfred L. Snapp & Son, Inc. v. Puerto Rico, ex rel.,

Barez 458 U.S. 592, 607, 609 (19823tates also have an intergstassuring that the benefit
of the federal system are not denied to its general populatidndt 608. WashingtoState
contends that its quasi-sovereign interests inghwdeecting itstransgenderesidents from a
discriminatory policythat restricts access émnployment anthiealthcare based @heir gender
identity, and thereby implicatdbeir physical and economic wdbleing (Dkt. No. 55at 7)

The Court finds that WashingtoBtate hasjuasisovereign interesthat aresignificantly
protectable SeeSnapp, 458 U.S. at 607[4] State has a quasiovereign interest in the healt

and weltbeingboth physical and economaf-its residents in general."§ee alsdJnited States

v. Reseve Mining Co., 56 F.R.D. 408, 416-17 (D. Minn. 197&p(esatisfied protectable

interest requirement where it asserted ggasereign interests

Cir. 2011) (“In general, an applicant for intervention need not establish Artid&iding to
intervene.”). Accordingly, the Court does not evaluate standing at this time.
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WashingtorState’ssovereign interests are alsignificanty protectable interestsA
state’s sovereign interests inclutie power to protect its territory afithe power to create andg
enforce a legal code, both civil and criminal.”_Snapp, 458 U.S. at 601. Washsigtens
home to approximately 60,000 active, reserve, and Nat&umard members and military
service members, and the military is the second largest public employer in th€BkatéNo.
55 at 2.) Additionally, the Washington National Guard is comprised of military servic
members whassist with emergency prepaneds and disaster recovery planning, and haveg

been deployed to protect the State’s natural resources from flooding andewildfic at 24.)

WashingtorStateargues that excluding transgender individuals from the military will redug¢

the number of individuals who are willing and able to join the Washington National Guarg
will negatively impact the State’s ability to provide emergency responsesasial recovery.
(Id. at 8.) The Court is convinced thatdirective that limits Washington State’s ability to
recruit for its National Guard directly affects the State’s ability to proteceiritory. The
Court is also convinced that, if found to be discriminatory, the directive will diratfédgt
Washington State’s sovereign interest in rteamng and enforcing its own ardiscrimination
laws.

The Court is not convinced that the proprietary interests identified by WashBigtien
are significarly protectable interests. Washingt®tatecontends it has a propraay interest in
its economic health and growth, and argues that excluding transgender individuals from
military service willresult in a loss of employment and will reduce the property and sales
revenues that transgender service members and their famdidd otherwise contribute to th
state. [d. at 7-8.) WashingtorStatecontends that these proprietary interests create a

“protectable interest” in the underlying litigation capable of satisfying Wertit's injury-in-

ORDER GRANTING MOTION TO INTERVENE 5

|

e

1, and

fax




O 0 NN o O &~ WoN -

N DN N DD NN N DD DN DN R RmpRm ), R, |, o, )
o NI N U kxR W N RO 0O 0NN YO RN RO

fact requirement. Id. at 7-8; Dkt. No. 81 at 4-5.) However, that a proposed intervenor sati
the injuryin-fact requirement does not give rise to a significantly protectable inténelgted,
theNinth Circuit has indicated that the analyses for Article Ill standing arel 24

interventionare different See, e.qg.United Statey. $129,374 in U.S. Currency, 769 F.2d 58

586 (9th Cir. 1985) (acknowledging “it would be inappropriate to affirm the distist on
the ground that the conservator lacked standing to intervene under rule 24,” becausg stg
and intervention involve distinct analyses). Notably, “[a] claim based only on aeandir
economic effect of some action is rarely considered the same as a protectableinignest
sufficient to justify intervention.”6 James WM. MooreMoore’s Federal Practic®

24.03[2][b] at 24—-32 n.33 (Matthew Bender 3 2017); seealso State of Montana v. U.S.

E.P.A., 137 F.3d 1135, 1142 (9th Cir. 1998) (“[A] speculative and purely economic intere
does not create a protectable interest in litigation concerning a statute thetiesegu
environmental, not economic, interests.”). Washin@tateasserts a general proprietary
interest in economic health and growth, but fails to demonghatehis interest is directly
affectedby Defendants’ directive.

The Courtfinds that WashingtorStatés quasisovereign and sovereign interests
significantly protectable interests.

B. Disposition of Action May Impair or Impede Proposed Intervenor’s
Interest

Disposition of Plaintiffs’ action will, as a practical n&ttimpair or impede
Washington State ability to protect itqquasisovereigrand sovereigmterests. The Ninth
Circuit has indicated that “[ijntervention may be required when consideratictarefdecisis

indicate that an applicant's interest will be practically impairéar&ene v. Uited States996

F.2d 973, 977 (9th Cir. 1993pitation omitted. Should the Court find that tlierectivedoes
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not violate Plaintiffs’ constitutional rights, asybsequerguit broughtby WashingtorStateto
protectits residents’ health, well-being, and economic security will be impetlkdreforgthe
Court finds that WashingtdBtateis “so situated that the disposition of the action may as a
practical matter impair or impede its ability to protect” its interestgekyer, 450 F.3d at 440-
41 (citation omitted).

C. Intervenor's Interests Not Adequately Represented by EXxisting
Parties

Washington State'mterests will not be adequately represented by Plaimtiffisis
action A proposed intervenor’s interestie adequately represented by the existing pafties
(1) a present partyill undoubtedly make all of the proposed intervenor's arguments; (2) a
present party is capable and willing to make such arguments; athe (8pposed intervenor
would notoffer anynecessary elements to the proceediige Arakaki324 F.3d at 1086
(citation omitted). The first factor is the “most important factor,” anéif &pplicant for
intervention and an existing party have the same ultimate objective, a presuof@dequey
of representation arisesld. This presumption can be overcome with a “compelling show

to the contrary.”Perry v. Proposition 8 Official Proponents, 587 F.3d 947, 950-51 (9th Ci

2009).

WashingtorStatedoes not disputthatit shares the same “ultimate objective”
with Plaintiffs. (SeeDkt. No. 81 at 7.)However, gvenits unique quasi-sovereign and
sovereigrintereststhe Court finds that Washingt@tatehas mada “compelling
showing” thatts interests are distinct from those of the individual litigants and that

Plaintiffs will not adequately represent its interests.
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D. Timeliness of Motion

The Motion to Intervenas timely. Defendants do not dispute the timeliness of
WashingtorState’s motionwhich was filed four weeks after Plaintiff's Complaint and befo
Defendants filed their responsive pleadin§edDkt. No. 76 at 3-14.)Therefore, the Court
finds that WashingtoBtatehas satisfied Rule 24(a)(2)’s requirements and is entitled to
intervene as a matter of right.
[I. Permissive Intervention

WashingtorStatealso satisfies Rule 24(b)(1)(B)’s requirements for permissive
intervention. The Gurt may grant permissive interventiovvherea proposed intervenor

“shows (1) independent grounds for jurisdiction; (2) the motion is timely; and (3) the

e

applicant's claim or defense, and the main action, have a question of law or a questioin of fac

common.” Glickman 82 F.3dat839. Washingtoistatedoes not raise any new clainss, the
independent jurisdictional requirement does not apply. Freedom, 644 F.3d at 844. Was
Statealsoshares common questions of law with Plaintiffarqely,whether Defendants’
directive violateshie Fifth Amendment). Therefore, the Court finds that Washington Statg
satisfies the requirements foermissive interventian
CONCLUSION

Because Washington State satisfies the requirements for interventiorRuhel@4 of
the Federal Rules of Civil Procedutiee CourtherebyGRANTSthe State ofWashington’s
Motion to Intervene.

DATED this 27th__ day of November, 2017.

Nttt 24

Marsha J. Pechman
United States District Judge
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