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C Mortgage, Inc. et al

UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON

AT SEATTLE

ISOM R. TAYLOR,

Plaintiff, CASE NO. 2:17-cv-01352-BAT

V. ORDER GRANTING MOTION FOR
SUMMARY JUDGMENT OF

MGC MORTGAGE INC.: SELECT DEFENDANTS CREDIT SUISSE
PORTFOLIO SERVICING, INC.: FINANCIAL CORPORATION AND
DOVENMUEHLE MORTGAGE INC.: SELECT PORTFOLIO SERVICING,
LNV CORPORATION; FREEMONT INC.
INVESTMENT & LOAN; CREDIT
SUISSE FINANCIAL CORPORATION;
MORTGAGE ELECTRIC
REGISTRATION SYSTEM,

Defendants.

Defendants Credit Suisse Financial Corporaff‘Credit Suisse”) and Select Portfolio
Servicing, Inc. (“SPS”) (collectively, “Defendai} move for summary judgment dismissal of

Plaintiff Isom R. Taylor’s claims. Dkt. 38.Plaintiff filed no opposition to Defendants’ motion

All other defendants have been dismissednfthis action. On April 11, 2018, Defendants
Freemont Investment & Loan and MortgagedEtonic Registration System were dismissed
without prejudice for failure to see pursuant to Fed. R. Civ. Ph3(Dkt. 31. All claims against
Defendants MGC Mortgage, Inc.; LNV Corpomatj and Dovenmuehle Mortgage, Inc. were
dismissed for failure to s&@t claim on June 14, 2018. Dkt. 33.
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Defendants’ summary judgment evidence showsRlahtiff’'s claims are either moot, untimely
or subject to dismissal because Plaintiff cargimtw causation or damages. Plaintiff has not
offered any competent evidence to the contraighown that there is a geine dispute as to any
material fact. Accordingly, summary judgntém favor of Defendants is appropriate.
FACTUAL BACKGROUND

The following facts, provided by Defendants (D&8B at 2-3), are nan dispute. On or
about September 22, 2006, Bonnie M. Bakerldiagnd Isom R. Taylor executed two
promissory notes: (1) the first the original pincipal sum of $322,000.00 (the “First Note”),
and (2) a second promissory note in the amotii¥3,250.00 (the “Secondary Note”). Dkt. 39
Declaration of Madison DaRonclf®®aRonche Decl.”), 11 3, 4, Ex. A. These notes were eac
secured by a deed of trust encumbering peaperty commonly known as 128 24th Avenue,
Seattle, WA 98122, King County, Washingtdsh, Exs. B, C. The first-in-time Deed of Trust,

securing the First Note, was recorded in K@aunty Auditor’'s Office under recording number

20060928000840 (the “First Deed of Trustt)., Ex. B. The Second Deed of Trust, securing the

Second Note, was recorded immediatblreafter, under cerding number 20060928000841.
Id., Ex. C (the “Secondary Deed of Trust”). Tleader on both Deeds of Trust is listed as
“Credit Suisse Finacial Corporation.’ld., Exs. B & C.
A. First Note & Deed of Trust

In 2008, the First Deed of Trusts assigned to LNV Corporatiémdkt. 39, DaRonche

Decl., Ex. D. This assignment was recorded on February 6, RD@redit Suisse and SPS do

2NV Corporation was originally named as a defenida this case; all claims against it were
dismissed by the Court’s June 14, 2018 Or8eeDkt. 33.
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not have any ownership interest in, nor have thesn involved in serviieg, the First Note and
First Deed of Trust, since at least 20[@P.{ 6. To the best of théinowledge, the First Deed of
Trust is currently assigned to LNV Corpacatt and serviced by some other institutiSee id
B. Secondary Note & Deed of Trust

The Secondary Note was serviced by SPS, as loan servicer on behalf of Credit Sui
since its origination in 2006 until it was patf in 2015. Dkt. 39, DaRonche Decl, 7. During
this time, the Secondary Note was in default multiple times, and loan modification was sol
Id. In at least 2013 and 2014, foreclosure prooegiwere delayed due to Mr. Taylor’s
bankruptcy proceedings.

Given that the loan was long in defauldasecured only by a jumi lien, in December

2014, SPS (as agent for Credit Suisse) proposeitiensent-in-full conditioned upon receipt off

a payment by Mr. Taylor in the amount%#,500 by January 9, 2015. Dkt. 39, DaRonche Defl.

1 8, Ex. E. SPS’s records indicate that pagthof $2,500 was timely received by January 9,
2015 1d. 1 8. On January 9, 2015, SPS sent Mr. Taylettar reflecting the status of his loan
account. The total debt owed as of that date was $@l0@aRonche Decl., Ex. F. On March
11, 2015, SPS sent Mr. Taylor a letter again confignthat the “mortgage loan is paid in full.”
Id., DaRonche Decl., 1 10, Ex. Ghis letter also provided th&PS makes no warranties and/
takes no responsibility for any liens senior or quirio our position being released in conjuncti
with this satisfaction.1d. § 10. Included with the letter wdhe satisfaction/full reconveyance

document recorded with the King County Audjtiifting the Secondary Deed of Trusd.

3W.D. Wash. Bankruptcy Court 8a Nos. 13-bk-16420 and 14-bk-13556.
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C. This Litigation

Plaintiff filed his original Complainih King County Superior Court on May 31, 2017.
Dkt. 1. The case was removed to this Court] Blaintiff filed his Fist Amended Complaint on
March 12, 2018. Dkt. 12. All defendants excepedir Suisse and SPS were dismissed from t
case on June 14, 2018. Dkt. 33. In that OrdeCiwrt also limited Plaintiff’s claims and
construed the remaining clairas relating to originationd. at 3-5.

SUMMARY JUDGMENT STANDARD

Summary judgment is proper onfithe pleadings, the discovery and disclosure matel
on file, and any affidavits showdhthere is no genuine issue asitry material fact and that the
movant is entitled to judgmens a matter of law. Fed. R. Civ. P. 56(c). The moving party is
entitled to judgment as a matter of law wlilea nonmoving party fails to make a sufficient

showing on an essential element of a claarthe case on which the nonmoving party has the

ials

burden of proofCelotex Corp. v. Catretd77 U.S. 317, 323 (1985). There is no genuine issue of

fact for trial where the record,ken as a whole, could not leadadional trier of fact to find for
the nonmoving partyMatsushita Elec. Indus. Co. v. Zenith Radio Co#g5 U.S. 574, 586
(1986) (nonmoving party must peag specific, significant probatvevidence, not simply “som
metaphysical doubt.”See alsd-ed. R. Civ. P. 56(e).

Where the moving party makes out a primadase showing it is entitled to judgmen
as a matter of law, summary judgment willgranted unless the opposing party offers some
competent evidence that there is a geawispute as to a material fa8ee Scott v. Harrj$50
U.S. 372, 380 (2007). Further, where compegsidence is submitted by the moving party, th

nonmoving party may not simply rely gteadings to oppose summary judgméttah v. Mt.

ORDER GRANTING MOTION FOR
SUMMARY JUDGMENT OF DEFENDANTS
CREDIT SUISSE FINANCIAL
CORPORATION AND SELECT PORTFOLIO
SERVICING, INC. - 4

D

D




10

11

12

13

14

15

16

17

18

19

20

21

22

23

Zion Hosp. & Med. Ctr.642 F.2d 268, 272 (9th Cir. 1981). “Destaintiff's pro se status, he
is required, like all othecivil litigants, to comply with botlthe federal and local court rules of

civil procedure, notwithsinding the Court’s obligation to makeasonable allowances for pro §

1]

litigants.” King v. StachNo. C16-1420-JCC-BAT, 2017 WL 1250428 *1, n.2 (W.D. Wash. Apr.

5, 2017). Although Plaintiff's failure to opposensmary judgment should not be “considered
the court as an admission that the motion ha# eCR 7(b)(2), given his failure, the Court
may consider the facts shown by Defendantsiadisputed for purposes of the motion.” Fed.
Civ. Pr. 56(e)(2). This Court may also “granimmary judgment if the motion and supporting
materials—including the facts considered undisgutshow that the movairg entitled to it.”ld.
at (e)(3).
DISCUSSION

Of the eight claims Plaintiff asserts in his First Amen@edhplaint, Defendants conten
two claims were previously dismissed, and theaiming six claims are either moot, untimely,
subject to dismissal due to lack of causation or damages.

A. Previously Dismissed Claims — Claim {njunctive Relief) and Claim 4 (Promissory
Estoppel)

The Court dismissed Claim 1 (Injunctive Relief) and Claim 4 (Promissory Estoppel)
all defendantsSeeDkt. 33 (Order Granting Motion tDismiss of Defendants MGC Mortgage,
Inc., LNV Corporation, and Dovenmuehle Mortgage, Inc.) (collectively “the MGC Defenda
Defendants contend the rational@ployed by the Court in dismissing Claims 1 and 4 as to t
MGC Defendants applies equallyath defendants. The Court agrees.

As to Plaintiff’s claim for injunctive reliethe alleges he is “caerned” that defendants
will foreclose on the Subject Property. Dkt. 12 at § 17. In dismissing this claim as to the M
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Defendants, the Court noted, as “there is noengd that any such foreclosure is—or has evg
been—pending or even threatened, the Courtmoagrant declaratory relief when there is no
controversy.” Dkt. 33 at 3.

As to Plaintiff's claim for promissory estodp®laintiff avers onlythat he defaulted on
his mortgage payments due to the advice he reddrom defendants that he could not receiv
loan modification without defaulting. Dkt. 12 ®838. In dismissing this claim as to the MGC
Defendants, the Court stated:

“Notably, Plaintiff does not claim that Bendants promised that if he defaulted

on his payments then Defendants would rfiyotfiie loan; he merely states that

Defendants ‘informed’ him that loan mdidation is only an option for those who

are delinquent in their payments. Because Plaintiff does not allege any promise,

he does not state a claim for promissory estoppel.”
Dkt. 33 at 4.

The Court’s rationale in disissing Claims 1 and 4 as tilke MGC Defendants applies
equally to the remaining defendants as themmisvidence of threatened pending foreclosure
or promise of loan modification. Additionally, wheismissing the other six claims as to only
certain defendants, the Couratstd that the “claims maylaance as alleged against the

remaining defendants.” Dkt. 33 at p. 3 II. 18; 23, p. 4 Il. 14-15, 23-24, p. 5 II. 5-6. But the

Court made no such statement about ClaimsdL4. Accordingly, Defendants are entitled to

summary judgment dismissal of Claim 1 (Injtime Relief) and Claim 4 (Promissory Estoppel).

B. Moot Claims — Claim 2 (Rebrmation) and Claim 6 (Rescission)
Defendants contend that Claim 2 (Reformati@m)l Claim 6 (Rescission) are moot to t

extent they relate to PlaintiffSecondary Deed of Trust, and te xtent they reta to his First

Note and Deed of Trust, the claims simply doayaply to Credit Suisse and SPS. Dkt. 38 at 5.
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As to Plaintiff's Secondary Deed of Trust, the claims are moot because the Deed o
was already rescinded when the Secondary Watesatisfied. Dkt. 39, DaRonche Decl., 1 8;
10, Exs. E-G. Where “the circumstances haweved in a way that th[e] Court cannot provide,
effectual relief to the partiesuch as when the loan under coesadion is no longer at risk of
foreclosure, courts should decline the opportunity to issue an “agapmion as to the parties’
rights and the [borrower’sltmpt to avoid foreclosureMatt v. HSBC Bank USA, N,A.83
F.3d 368, 373 (1st Cir. 2015) (dismissing casmast where the parties worked out a loan
modification agreement). Thus, any claims foungtive relief as to Plaintiff's Secondary Note
is dismissed as moot.

As to Plaintiff's First Note ad Deed of Trust, the undisputestord reflects that Credit

Suisse and SPS have no involvement with, or power to change, those agreements. Credit

originated that loan, but theéransferred its interest as of 2008. Dkt. 39, DaRonche Decl., { 6

Ex. D. SPS has never owned a benafititerest in the Fst Note, and has neerviced that loan
since at least 2009d. 1 6. Credit Suisse and SPS, therefdeenot have the power to give
Plaintiff the reformation or rescission keeks on the First Note and Deed of Tr8se13B Fed.
Prac. & Proc. Juris. 8§ 3533.2 (3d ed.) (“So longaeathing further would be ordered by the cou
there is no point in proceeding decide the merits.”).

Additionally, if Plaintiff's reformation and seission claims are construed as an attem
to seek specific performance under the First Nateh relief is noappropriate as it would
require an act or assent of an entitgit is not party to this sutbee Carson v. Isabel Apartment
Inc., 20 Wn. App. 293, 298 (1978) (holding that spegqiferformance is not available where it

would require actiotby outside parties).
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Because Plaintiff seeks injunctive relief relateeither a loan that is satisfied or a loar
that is not currently serviced oontrolled by the Defendants, thatief is either moot or beyondg
the power of Defendants. Plaintiff has failecbtéer any competent evidence to the contrary.
Accordingly, Defendants are entitled to sumynadgment dismissal of Claim 2 (Reformation
and Claim 6 (Rescission).

C. Untimeliness — All Claims

Defendants contend that all of Plainsfttlaims are untimely because he filed his
complaint well after the applicableasites of limitations had expired.

Claim 1 (Injunctive Relief), Claim 2 @ormation), Claim 3 (Breach of Implied
Covenant), Claim 4 @missory Estoppef)and Claim 6 (Rescissioaye subject to a six year
statute of limitationsSeeRCW 4.16.040. Claim 5 (Unfair Competition§;laim 7 (Negligent
Misrepresentation), and Claim(Bitentional Misrepresentation), are subject to four and threg
year statutes of limitatiorseeRCW 19.86.120 (unfair compgtin) and RCW 4.16.080(43ee
also,Davidheiser v. Pierce Count92 Wn. App. 146, 156 n. 5, 960 P.2d 998 (1998) (negligg
misrepresentation){oung v. Savidgd.55 Wn. App. 806, 823, 230 P.3d 222, 230 (2010)

(intentional misrepresentation).

* Defendants point out th&iaintiff's promissory e®ppel claim is more likg subject to a three-
year limit as the six-year limit applies onlydlaims based on a wing that contains “all
essential elements of a corrd Dkt. 38 at 8 n.5 (citindgdarnes v. McLendqri28 Wash. 2d
563, 570, 910 P.2d 469, 473 (1996)). As none of Piamtlaims are subject to a statute of
limitations longer than six years and at the lateistclaims arose in 2008ight years before he

filed his complaint, the promisspestoppel claim is untimely whether the three or six year linit

applies.

5 Although this claim is titled “Wdfair Competition,” Mr. Taylor appears to be raising a
Consumer Protection Act claim. Dkt. 12 a4J(alleging Defendants engaged in “unfair and
misleading practices”).
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Because Plaintiff's loans were originated206, his origination claims likely arose at
that time. At the latest, Plaiff knew or should have known thadts giving rise to his claims b
2008 or 2009, when he lost his job, got divor@ed could no longer make payments on his
loan.SeeDkt. 12 at 1 7-8.3. However, Plaintfiaited until May 31, 2017, well over six years
later to file his complaint in this action.

In addition, Defendants contend that anyuanent that Plaintiff did not discover his
claims until after 2008 should be rejagitéen light of the fact that heould havediscovered them
any time after the financial downturn. The Court agr8es. Aloe Vera of Am., Inc. v. United
States699 F.3d 1153, 1159 (9th Cir. 2012) (explainingt tihe discovery rule does not requirg
actual knowledge and holds the plaintiff responsible for “those facts a reasonably diligent
plaintiff would haveknown” (quotingMerck & Co. v. Reynold$59 U.S. 633, 648 (2010)).

Accordingly, Defendants are entitled tarsuary judgment on all of Plaintiff's claims
because they are untimely. NondRdintiff's claims are subject @ statute of limitations longe
than six years and at the latest, his claamse in 2009, eight years before he filed his
complaint.

D. Lack of CausationDamages — All Claims

Defendants also argue that Plaintiff canpiaive causation or daages on any of his

-

claims because he knowingly entered into arfduded on the loan agreements; his own default

in monthly payments is the “but for” caugkany lender exercising foreclosure remedies;

allegations of income and home value exagtiens in 2006 are purely speculative; and, therg

has been no compensable harm because Pléiasiffemained in his home and there has bee

foreclosure sale. Dkt. 38 at 9-12.
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Claims 2, 3, and 6, which are contract-bagladns, cannot survive summary judgment
where Plaintiff's own breach of the partiesgintract caused any m@ges he has sufferesiee
Willener v. Sweetindl07 Wn. 2d 388, 394 (1986) (“If amimact requires performance by both
parties, the party claiming nonpenmance of the other must dsliah as a matter of fact the
party’s own performance.”). Furtheq the extent Plaintiff attempte avoid his loan obligations
by alleging misrepresentations in the loan origoraprocess, he must sh@eme injury directly
resulting from a spectifalse representatioBee, e.g., Yakima Cty. (W. Valley) Fire Prot. Dis
No. 12 v. City of Yakimd 22 Wn.2d 371, 390, 858 P.2d 245, 25893) (holding plaintiffs
failed to establish a truly false misrepresentatiat would justify avoidig contract). He also
must show that he raised his concerns atimiinvalidity of the lan documents within a
reasonable time&ee Algee v. Hillman Inv. Cd.2 Wn.2d 672, 676, 123 P.2d 332, 334 (1942)
Plaintiff has not provided any evidence that Cr&diisse or SPS made false statements to in
him into signing the loan documents nor haptwided evidence that he promptly raised any
issues with Credit Suisse or SPS. Because tiffaiannot point to an action or statement by S
or Credit Suisse that caused him harm, hotavoid, or seek damages resulting from enter
into his loan agreements. In addition, becaRisintiff remains in his home, he cannot show
damages on his contract claims.

Claims 7 and 8, which are based on intemdl and negligent misrepresentation, also
require a connection between actions by Credis&ur SPS and damages to Plaintiff. For
intentional misrepresentatiotine “plaintiff must prove thateliance on the defendant’s
representation was the legal cao$éis loss.” 16A Wash. PracTort Law And Practice § 19:9

(4th ed.);see alsdl6A Wash. Prac., Tort Law And Practigd 9:12 (“Contributory negligence i
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a valid defense to a negligent misrepresematiaim.”). Plaintiff claims that Defendants
“suppressed the true fact thhé Subject Property was worthbstantially less than the amount
of the loan that was origined on it” (Dkt. 12 at  56), bite has not ideified a specific
representation by Credit Suisse or SPS thadexzhtim damage nor doles explain why he was
entitled to rely it, as wuired to state a claingkee ESCA Corp. v. KPMG Peat MarwitB5
Whn.2d 820, 832 (1998).

Claim 5 for “unfair competition,” which th€ourt construes as a CPA claim, also fails

because Plaintiff has shown no “unfair or deisepact” by Credit Suisse or SPS that caused

injury to his “business or propertyifangman Ridge Training Stables, Inc. v. Safeco Title Ing.

Co, 105 Wn.2d 778, 780 (1986). Here, Rtdf essentially claims te categories of damages:
(1) “damage in a monetary amount that repnésd the overvaluaticand corresponding fees

associated with such an excessive loan” inclyidgignificant declinesn his credit” and (2)

“damage][] in the form of potential loss oktlsubject Property.” Dkt. 12, 11 35, 39, 45, 61, 68.

However, these very general and conclusdggaltions, which appear to be based solely on
Plaintiff's dissatisfaction with his loan and a fediforeclosure, are insufficient to withstand
summary judgment because there is ndaence of any specified economic ha®ee Frias v.
Asset Foreclosure Servs., Ing81 Wn.2d 412, 432 (2014) (holding a borrower’s “alleged
emotional distress and associated physical symptoms” based on a generalized anxiety ab
foreclosure are not compensable under the CPA”).

Moreover, Defendants cannot be held ligblePlaintiff's “self-inflicted” injuries. Marts
v. U.S. Bank Nat’l Ass;il66 F. Supp. 3d 1204, 1208 (W.D. Wash. 204é¢; also Babrauskas

v. Paramount Equity Mortgag@013 WL 5743903, *4 (W.D. Was Oct. 23, 2013) (finding no
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injury under the CPA because “plaintiff's failuie meet his debt obligations is the ‘but for’
cause of the default, the threat of foreales [and] any adverse impact on his credit”);
McCrorey v. Fed. Nat. Mortg. Ass'8013 WL 681208 (W.D. Was Feb. 25, 2013) (finding no
injury under the CPA because “it was [plaintiffs’]lise to meet their debt obligations that led
a default, the destruon of credit, and the foreclosure’More fundamentally, no foreclosure
sale has occurred and Plaintiff has remaingebssession of his home for years, presumably
without making regular monthly payments. Becausdas failed to show any damages flowin
from the actions of Credit Suisse and SPS, Defesdae entitled to dismissal with prejudice ¢
Plaintiff's claims on this ground as well.

Accordingly, it SORDERED that the motion for summary judgment of Defendants
Credit Suisse Financial Corporation and 8eRortfolio Servicing, Inc. (Dkt. 38) is
GRANTED; all Plaintiffs’ claims aralismissed with prejudice

DATED this 9th day of October, 2018.

/57

BRIAN A. TSUCHIDA
Chief United States Magistrate Judge
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