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UNITED STATES DISTRCT COURT
6 WESTERN DISTRICT OFNVASHINGTON
7 AT SEATTLE
8
EDGE, et al,
9 No. 2:17€v-01361MJP
Plaintiffs,
10 AGREEMENT REGARDING
11 V. DISCOVERY OF
ELECTRONICALLY STORED
12| CITY OF EVERETT, INFORMATION AND ORDER
13 Defendant
14
15| The parties hereby stipulate to the following provisionsregardingthe discovery of
16| electronically stored infenaion (“ESI”) in thismatter:
17| A. General Principles
18| 1. An attorneys zealos representatio of a client is not compromised by conducting
19| discovey in acooperatie manner Thefailure of counsel othe paties tolitigation to cooperag
20| in facilitating and reasonalyl limiting discovey request and responseraises litigation coss and
21| contributes tdherisk of sanctions.
22| 2. The proportionality standardset forth in Fed. R. Civ. P. 26(b)(1) must be applied in
23| each cee when fomulating a discogry planand when producing documents arfl.Ho further
24| the aplication of he proportionality standard in aigvery,requestdor production ofESI and
25| related responses should be reasonably targeted, dcedr, as specific agossible.
26
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B. ESI Disclosures

Within 30 days after the Rule 2@) corfererce, or at alater time if agreedto by the parties,
each party shall disclose:

1. CustodiansThe five custodianmost likely to have discoverable ESI imetr possession,
custody or control. The custodians shall be identified byenditle, connection to the insth

liti gation, and the type oféhinformation under his/her contro

2. Non-custodial Data Saurces. A list of non-custodial da sources(e.g. shared drives,

servers, etc.), if any, likely to contain discoverable ESI.

3. Third-Party Data Sources. Alist of third-party datasourcesif any, likely to contain

discoverable ESI (e.g. thiplarty email andor mobile device providers, “cloud” storage, etc.)
and, for each such source, the extenthalva party is (or is not) able pyeserve iformation
stored in thehird-party data source.

4. Inaccesible Data A list of data souces if any, likely to contain dscowerable ES

(by type date custdian, electronc systen or othea criteria sufficient to specifcaly
identify the data sourcehat apary assers isnot reasonahy accestle under Fed R. Civ.
P. 26(b)(2)(B)

C. Preservation of ESI

The parties acknowledge that they haveommon law obligation to take reasonable and
proportional steps to preserve discoverable médion in the party’s possession, custody or
control. With respect to preservation of ESI, the parties agree as follows:

1. Absent a showing of goodauseby the requestingparty, the parties shall not be
requiredto modify theproceduresisedby themin the ordinarycourseof businesgo backup
and archivadata;provided, however, ttthepartiesshall preserveall discoverabléSlin their
possession, custody or control.

2. All parties shall supplenent their disclosires in accodance with Rule &(e) with

discoverable ESI responsive to a particular discovery requestratatory dislosue where tha
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datais createdafter a disclosure or response made (unlessexcludedunder(C)(3) or (G)
below).
3. Absent a showing @foodcauseby therequestingoarty, the following categories of

ESI need not be preserved:

Deleted, slack, fragernted, or othedata only accessible by forensics.

b. Rardom acces menory (RAM), temporayy files, or otherepheneral déa
that are difficult to preserweithout disabling tk operating syste.

C. Online access data such as temporary internet files, history, cache, caokies
the like.

d. Data in metadata fields that are frequently updated automatically, such as lag
opened dates (see also Section (E)(5))

e. Backup data that are substantially duplicative of data that are more
accessible elsewhere.

f. Server, system or network logs.

g. Data remaining from systems no longer in use that is unintelligible on the sys
in use.

h. Electronic datde.g. email, calendars, contact data, and notes) sent to or from

mobile devices (e.g., iPhone, iPad, Android, and Blackberry devices), provide
that a copy of all such electronic data is routinely saved elsewhere (such as ¢
server, laptop, desktop computer, or “cloud” storage).
4. Nothing in this section relieves any obligation to preserve, pr@tettive, recover and / o
maintaincopies of any images, videos, andodifier responsive information that is currentlyvas
previously posted to any social media platform, including but notddrto, Facebook, Twitter,
Instagram, and the like.
D. ESI Discovery Procedures

1. Onssiteinspection of electronimedia.Such an inspectiorhall not be germitted

absenta demonstratioby the requestingparty of specificneedandgood causeor byagreenent
of the parties.

2. Searchmethodology. Theparties shall timely attenpt to reach agrement on

appropride searchtemms, or an appropriate cgputer or technologyaidedmethodology, before
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any such effort is undertaken. The parties shall continue to cooperatevising the
appropriatenessf the garchtermsor canputer- or technologgidedmethodology.

In the absece of agrement on appropriate sedh tems, or anappropriate camputer- or
technologyaidedmethodology, the following procedures shall apply:

a. A producingparty shall disclose thesearchterms orqueries,if any, and
methodology that it proposes to use to locate ESI likely to contain discoverabteatitor. The
partiesshall meetandconferto attemptto reachan agrementon the producingarty’s search
terms and/or other methodology.

b. If seart tetmms or queries are used to locae ESI likely to contan
discoveral® information, a requestig party is enttled to no morethan 5 additionalterms or
gueriesto be used in connectiowith furtherelectronicsearcheabsemashowirg of goodcause
or agreenern of the parties The 5 additionaterms or queries, iany, must be provided bthe
requestiig party within 14 days ofecept of the producirg party’s production.

C. Focusd terms ard queries should be eployed broadtemns orqueries,
sud as producand companynames generaly should beavoided Absent ashowirg of good
causeead seart term or queryreturnirg more than 250 magabyts of dataare presumed to be
overbroadexcluding MicrosoftPowerRoint files, image and audb files, and similarly large file
types.

d. The producing party shall search both wostodial data sources and ES
maintained by the custodians identified above.

3. Fomat.

a. Theparties gree that ESWill be producedo the requesting party with searchabl
text to address any issues thady arise regarding searchable text, the parties agree to mee
confer in good faithAcceptabldormatsfor productioninclude, but are not limited to, native files
multi-page TIFFs (with a companion OCR or extracted text file), sipgtgee TIFFs (ol with

load files for ediscovery software that includes metadata fields identifying natural dotun
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breaks and also includes companion OCR and/or extracted textdies3earchable PDFiles

that are not easily converted to image format, such as spreadsheet, databaawiagdikbs,

may be produced in native formaee Appendix “A” for party specific load file requirements.

Each individual file will be renamed using a unique item identifier (similar to Bateber, but
on a file-by-file basis vesus a pagéy-page basis).

b. Metadata fields. The parties agree that, to the extent these fieldsasomably

available andarenot privileged, work produgirotectedor exempt, the metadata fielisted in

Attachment'B” will accompanyESI. To address any issues that may arise regarding metadgata,

the parties agree to meet and confer in good faith.

C. Other documents. Files that are, in the ordinary course, maintained by custqg

in a specific formatnay be Bates labeled and produced in thanég as further described
below:
I. Readily paginated document types, such as Adobe PDFs, still images, ang
animated Power Point files may be produced as Bates stamped Adobe PDF
with a file name that reflects the Bates number.
ii. File types that are not readily paginated such as most Excel spreadsheets
video files, and the like, may be produced in native format, with a file name th
reflects the Bates number.

d. Hard copy originals Hard copy documents will be scannedtd® labeled, and

produced with an accompanying load file pursuant to this agreement. See Appgerfdix “
party specific load file requirements. To address any issues that mayegasding the
production of hard copy originals, the parties agree to meet and confer in good faith.

e. Color. If documents such géhotographscharts, graphs, or spreadsheets requ
color to have a clear understanding of the document content, the doauithdr® praluced in
color and not black and white, unless the parties previously agree to production of the doc|

in black and white.
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f. De-duplication. The partiesmay deduplicate theirESI production across

custodial and norustodial data sourcefier disclosire to tle requesting party.
E. Third-Party / Non-Party Productions

Upon request, a copy of amB1or Documents produced by angn-party or thirdparty
in response to a subpoena from any party tolitigation will be provided to the otherapty in
the format in which it wareceived
F. Serviceof Productions

The Parties agree that productions made available to the requesting parightaal idr
another file transfer protocol service provider constitutes service, consisterdll applicable
Civil and Local Rules.
G. Privilege

1. With respect to privileged or woiroduct information generated after the filing

of the complaint, parties are not required to include any such information in pFilolgs

2. Activities undertaken in compliance Wwitthe duty to preserve information are¢

protected from disclosure and discovery under Fed. R. Civ. P. 26(b)(3)(A) and (B).
3. Information produced in discovery that is protected as privileged or work prog
shall be immediately returned to the producing party, and its production shall notuteresti
waiver of such protection, if: (i) such information appears on its face to have lagleertently
produced or (i) the producing party provides notice within 15 days of discovery by

producirg party of the inadvertent production. The parties agree to follow the Civil and L

Rules regarding inadvertent disclosures, including but not limited to, Fed. R. Civ. P. 26(b)(5%).

4. The parties agree that privilege logs shall be providigdin a reasonable time
after the date agreed upon for final production in this mattrvilege logs shall include
information sufficient to comply with the Civil and Local Rules, including but natéidnto Fed.

R. Civ. P. 26(b).
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Respectfully submitted November 29, 2017

NEWMAN DU WORS LLP

By /s/ Rachel Horvitz
Derek A. Newmanywssa #26967
Jessica V. Newmarmssa #28080
Keith Scullywsea #28677
Jason SykessBa #44369
Rachel Horvitzwssa #52987

Attorneys for Plaintiffs

PACIFICA LAW GROUP LLP

By /s/ Sarah C. Johnson
Matthew J. Segalyssa #29797
Sarah C. Johnsonssa #34529
Jamie L. LisagoKysBa #39946
Sarah S. Washbumsga #44418

City of Everett
Ramsey Ramerman, WSBA #30423
RRammer man@ever ettwa.gov

Attorneys for Defendant City of Everett
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ORDER

Based on the foregoing, IT IS SO ORDERED on this 14th dayeoEiber2017.

Nttt P

Marsha J. Pechman
United States District Judge
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Party: Plaintiffs Jovanna Edge, L eah Humphrey, Liberty Ziska,

TechnicalLiaison: Rachel Horvitz
Phone: (206) 274 - 2800
Email: rachel@newmanlaw.com

Preferred database load file format, image file format and any other specifreneejts:

Party: Defendant City of Everett
TechnicalLiaison: Nicole DeNamur

Phone: (206) 245-1731

Email: nicole.denamur@ pacificalawgroup.com

Preferred database load file format, image file format and any other specifrenaejts:
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APPENDIX A

TECHNICAL CONTACT INFORMATION

Amelia Powell, Natalie Bjerke, Matteson Hernandez

Metadata load file: Concordance DAT

For Native Files: Exported file path + file name should be contained in metadats
load file.

For Image Files: ASCIl comma delimited containing exported file path +diee
(.opt format).

OCR and/or Extracted Text should be contained as separate .txt files named

according to the corresponding native/image file. OCR/Extractedhientdsnot be
included with the metadata load file as a field.

Metadata load file: Concordance DAT

For Native FilesExported file path + file name should be contained in metadata
load file.

For Image Files: ASCIl comma delimited containing exported file path + file name

(.opt format).

OCR and/or Extracted Text should be contained as separate .txt files named
accordingto the corresponding native/image file. OCR/Extracted text should not
included with the metadata load file as a field.

be
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