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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON
AT TACOMA

10 CHRISTINA SUE HENRY,

L CASE NO.2:17-CV-01433DWC
11 Plaintiff,
ORDERREVERSING AND

12 V. REMANDING DEFENDANT’S

. DECISION TO DENY BENEFITS
13 NANCY A. BERRYHILL, Acting

Commissioner of Social Security,

14
Defendant
15
16 Plaintiff Christina Sue Henry filed this action, pursuant to 42 U.S.C. 8§ 405(qg), for judicial

17 review of Defendant’s denial of her applicatifor supplemersl security income (“SSI”).
18 Pursuant to 28 U.S.C. § 636(c), Federal Rule of Civil Procedure 73 and Local Rule MJR 13, the
19 parties have consented to have this matter heard by the undersigned MagjistgaSee Dkt.
20| 3

21 After considering the record, the Court concludes the Administrative Law {JUdgF)
29 failed toprovide specific, clear, and convincing reasons for discourtiaigtiff's subjective
23 | Symptom testimonyHad the ALJgiven great weight to Plaintiff's subjéo¢ symptomsthe

24 residual functional capacityRFC’) assessmennay have included additiahlimitations. The
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ALJ’s error istherefore not harmless, and this matter is reversed and remanded pursuant
sentence four of 42 U.S.C. § 405(Qg) to the Actingn@ussioner for further procerd)s
consistent with this Order

FACTUAL AND PROCEDURAL HISTORY

On May 20, 2014Plaintiff filed anapplicationfor SS|, alleging disability as of
September 30, 2013ee Dkt. 6, Administrative Record (“AR”) 13The applicatbnwas denied
on initial administrative review and reconsideratisee AR 13.A hearing was held beforslJ
Laura Valenteon July 5, 2016See AR 27-56. In a decision dated September 6, 2016, the A

determinedPlaintiff wasnot disabledSee AR 13-22.Plaintiff's request for review of the ALJ’s

decision was denied by the Appeals Council, makiegALJ sdecision the final decision of the

CommissionerSee AR 1-5; 20 C.F.R. § 404.981, § 416.1481.
Plaintiff maintains the AL&rred by failing to provide specific, clear, and convincing
reasons fodiscounting Plaintiff's subjective symptom testimobt. 8, p. 1.

STANDARD OF REVIEW

Pursuant to 42 U.S.C. § 405(g), this Court may set aside the Commissioner’s deni
social secitity benefits if the ALJS findings are based on legal error or not supported by
substantial evidence in the record as a wHgdglissv. Barnhart, 427 F.3d 1211, 1214 n.1 (9t}
Cir. 2005) ¢iting Tidwell v. Apfel, 161 F.3d 599, 601 (9th Cir. 1999)).

DISCUSSION

Whether the ALJ provided specific, clear, and convincing reasons for finding
Plaintiff's subjective symptom testimony not fully supported.

Plaintiff contends the ALJ erred by failing to provide specific, clear, and cong
reasons for finding Plaintiff's subjective symptom testimony not fully suppgobkt. 8.To

reject a claimant’s subjective complaints, the ALJ must provide “speaient reasons for thg
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disbelief.” Lester v. Chater, 81 F.3d 821, 834 (9th Cir. 1996) (citation omittéd)e ALJ “must
identify what testimony is not credible and what evidence undermines the clamant’
complaints.”ld.; Dodrill v. Shalala, 12 F.3d 915, 918 (9th Cir. 1998)nless affirmative
evidence shows the claimant is malingering, the ALJ’s reasons for rejdaictaimant’s
testimony must be “clear and convincingéster, 81 F.2d at 834Questions of credibility are
solely within the control of thé\LJ. Sample v. Schweiker, 694 F.2d 639, 642 (9th Cir. 1982).
The Court should not “secorgitess’this credibility determinatiorAllen v. Heckler, 749 F.2d
577, 580 (9th Cir. 1984). In addition, the Court may not reverse a credibility determinatior
wherethat determination is based on caulictory or ambiguous evidendd. at 579!

Plaintiff testified she cannot work becausepaiin, fatigueand anxietySee AR 44, 46,
49-50. Plaintiff’'s mother helps her with shopping and some housework. AR 38. However,
Plaintiff can shomaloneonce a week, cook, do laundry, and do the dishes. AR 38-39. Plain
enjoys spending time with her grandsons and, when she isedfte)g and gardeng. AR 41.
At most, Plaintiff can stand for fifteen minutes before needing to sit down, and sheaiséis a
walker and a brace for her knee pain. AR 45-46, 50. Plaintiff also avoids leaving her haim
her anxiety. AR 44.

In her Function Report-Adult, Plaintiff stated that her vitamin B12 deficiandychronig
pain make it difficult for her to stand, sit, and walk. AR 203. She has difficulties with her
personal care. AR 204. She can walk a block or two before needing to stop and rest. AR

Plaintiff also states her impairments limit her ability to lift, squat, bend, stant, realk, sit,

1 On March 28, 2016, the Social Security Administration changed thétwaglyzes a claimant’s
credibility. See SSR 163p, 2016 WL 1119029 (Mar. 16, 2016); 2016 WL 1237954 (Mar. 24, 2016). The term
“credibility” will no longer be used. 2016 WL 1119029, at *1. Further, symptoaiuation is no longer an

examination of a claimant’s charact8ee id. at *10 (“adjudicators will nbassess an individual’s overall characte¢

or truthfulness”). The ALJ’s decision herelated September 6, 2016vas issued after SSR-Bp became
effective. However, the applicable Ninth Circuit case law still refers to the“edibility.” Thus, at this time, the
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Court will use “credibility” and “subjective symptom testimony” intesageably.
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kneel, climb stairs, see, complete tasks, concentrate, follow instructions, beatéier and
remember. AR 208.

The ALJfound Plaintiffs “medically determiable impairments could reasonably be
expected to cause some of the alleged symptoms; however, the claimatigstaiconcerning
theintensity, persistence, and limiting effectdluése symptoms are rertirely consistent with
the medical evidence and other evidence in the récdRI18. She determined Plaintiff's
complaints were not fully supported beca(lgghere were no medical opinions supporting
Plaintiff's complaints; (2) Plaintiff has not had to take prescription paincagah; (3) Plaintiffs
mental healtlallegations are inconsistent throughout the reqdidPlaintiff’s daily activities are
inconsistent with her allegations; af) Plaintiff's mental and physicalomplaints including her
need for a walke@re not supported by the objective medical evidence. AR18

First, the ALJound that “none of the opinions in the record support [Plaintiff's]
allegations about the severity of her impairments.” ARALBnding that the claimant’slieged

symptoms are contrary to a consensus of the medical opinions in the record candeeasai

for discounting subjective symptom testimoB8ge Lingenfelter v. Astrue, 504 F.3d 1028, 1036

37 (9th Cir. 2007)The Court finds there are five medicgdinions in the record, three of whicl
do not support Plaintiff's symptoms and two opinions (Drs. Holly Christoferson, M.D. aral
Brod, M.D.) that arguably do support Plaintiff's symptoisee AR 18. The ALJ found none of
the medical opinions supported Plaintiff's alleged symptoms. AR 18. Th@&le)significant
weight to the opinions of the state agency medical consultants and to the opinion of coms
examiner Dr. Elizabeth Koenig, M.D. AR 18. The ALJ then stated that she gaéolitib
weight to the opinions of Drs. Christoferson and Brod. ARIA& conclusory statement, the

ALJ stated “Dr. Brod’s opinion does not support the claimant’s allegations.” AR 18. 0he A
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provided no findings regardirtgpw the opinions of Dr. Christofers@and Dr Brodfailed to
support Plaintiff's symptom testimon$ee AR 18.

The record showBr. Christofersoropined that Plaintiff wamarkedlylimited in her
ability stand, walk, lift, carry, handle, push, pull, reach, and stoop. AR 345. She found Pla
wasunable to meet the demands of sedentary work. AR 346. Dr. Brod found Plaintiff was
moderately limited in her ability to walk, lift, carry, handle, push, pull, stoop, and crouch. A
348. She opined Plaintiff would be limited to light or sedentary work. AR Blaintiff stated
that she caonly stand for fifteen minutes before needing to sit down, can only walk a bloc
two before needing to rest, and is limited in lifting, squatting, and reachih§0, 208.
Consistent with Plaintiff's complaints, Dr. Christoferson found Plaintiff wakettly limited in
her ability to stangwalk, lift, and stoopSee AR 345. Further, Dr. Brod found Plaintiff was
moderately limited in her ability to walk, lift, stoop, and crousée AR 348.

The ALJdoes not explain how the limitations opined to by Drs. Christoferson and H
fail to support Plaintiff subjectivesymptom testimonySee AR 18. As detailedabove, he
record reflectshe two medical opinions maypport Plaintiff'sallegedsymptomsSee AR 354,
348. With regard to Dr. Christoferson’s opinion, Defendant asserts it is incongigtent
Plaintiff's complaints of longerm symptoms because Dr. Christoferson states Plaintiff woy
only be limited for six month$ee Dkt. 9, p. 3. While durational liits may be a sufficient
reason for giving lite weight to Dr. Christoferson’s opinion, the opinion might still have
relevance to Plaintiff's subjective symptom testimony. The ALJ did not cledidylate how
Dr. Christoferson’s opinion is inconsistenithvPlaintiff's subjective symptom testimor§ee

AR 18. Also, the ALJ does not cite to any evidence indicating Plaintiff would not continue

ntiff

k or

rod

d

ORDER REVERSING ANCREMANDING
DEFENDANT’S DECISIONTO DENY BENEFITS
-5



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

suffer from symptoms or have less severe work limitations after the expicdtibe six month
period. Therefore, the Court is not persuaded by Defendant’s argument.

Therefore, withoutanadequate explanation from the ALJ explaining how these two
doctors’ opinions fail to support Plaintiff's allegations, the Court concludes thes Aibhding
that “none of the opinions in the record support [Plaintiff's] allegations” is nietaa and
convincing reason for discounting Plaintiff's subjectyenptom testimony. See Blakesv.
Barnhart, 331 F.3d 565, 569 (7th Cir. 2003) (“We require the ALJ to build an accurate and
logical bridge from the evidence to her conclusions so that we may affordithardla
meaningful review of the SSA’s ultimate findings.Shaner v. Astrue, 2010 WL 5789151, *12
(D. Or. Dec. 28, 2010) (determining the ALJ’s finding that there was ma&dal statement to
substantiate the plaintiff's statement of pain and symptoms “puzzling” betteupkaintiff is not
required to prove his degree of symptoms by objective medical evidence).

Second, the ALJ discounted Plaintiff's allegations regarding the sevehgr slymptom
because shigas not had to take prescription pain medication. ARM@9ALJ may consider
“evidence of ‘conservative treatment™ in assessing a claimant’s subjectiveé@yrgstimony.
Parrav. Astrue, 481 F.3d 742, 750-51 (9th Cir. 2007) (quotlopnson v. Shalala, 60 F.3d
1428, 1434 (9th Cir. 1995))ere, here is one treatment note wherein Plaintiff stated a
prescription pain medication was not working and she only wanted to take NSatD&r kneg
pain. AR 225see also AR 388. The record, however, also shows Plaintiff requested narcot
pain medication for neck pain, but was demadcotic pain medicatiodue to her marijuana us
AR 260, 262, 270The evidence alsshowsPlaintiff wasprescribedviobic, which is a

presciption NSAID used to reduce pain, swelling, and joint stiffn€se. AR 225, 229, 235,

U7

c

e.

3 An NSAID is a nonsteroidal aninflammatory drug, such as aspirin, ibuprofen, or naproxen
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245, 305, 314. There is evidence showing Plairgifuested owas prescribed pain medicatiol
As such, the ALJ’s finding th&laintiff's pain was not as severe && sllegedecause she did
not need to take prescription pain medication is not a clear and convincing reason SuUgpo
substantial evidender discounting Plaintiff's subjective symptom testimony

Third, the ALJ discounted Plaintiff's subjective symptom testimony bec@lasetiff
made inconsistent statements regardingrental health complaints. AR 2@n ALJ may
consider prior inconsistent statements concerning symptoms andtéstieony by [plaintiff]
that appears less than candid in weiglplagntiff's credibility.” Tommasetti v. Astrue, 533 F.3d
1035, 1039 (9th Cir. 2008)iere,the ALJ provided several examples to support her finding;
however, these examples are not supported by the ré@twdiLJ found Plaintiff’'s statements
regarding hemability to leave her home and her fear of going out in public was inconsist
with statements that she had no prold@etting along with others artlather lack of social
activities was related to her fatigue. AR 20. However, the reaieisto by the ALIshow
Plaintiff socializes by spendingme with friendsin her home, by speaking on the f#iene
andby spending timen social media. AR 207. Plaintiff reported she only ledva$home to
attend medical appointments aocjo to the store. AR 207. Therefore, the Court finds the
ALJ’s citationsto the recordlo not support a finding that Plaintiff's statements regarding I
inability to leave home are inconsistevith her social activities dona her home.

The ALJalsofound Plaintiff madeconflicting reports to her treatment providers
regarding her anxietysee AR 20. The ALJ notedPlaintiff provided different reports regardir
the onset of her anxiety and denied her anxiety to some providers. AR 20. The recawd s
Plaintiff reportedshesuffered from the anxiety due to trauma, abuse, and other events. A

359. She also reportékranxiety had exigtd since childhood. AR 20, 373. Finally, in one

ted b

ent

er

g

how

R 20,

ORDER REVERSING ANCREMANDING
DEFENDANT’S DECISIONTO DENY BENEFITS
-7



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

treatment note, Plaintiff reported she was doing well managing her depresdidid anot
report panic attacks. AR 20, 39Bhe ALJconcluded these two reporegardingwhen
Plaintiff’'s anxiety begamre inconsisterdand yet provided no explanation to support this
conclusion Further, the Court does not find the two statements facially indensiSherefore
this isnot a sufficient to discount Plaintiff’'s allegationsSurther,while the record does show
that on one occasion Plaintiff reporteer depression was wetianaged and she was not
having panic attacks, the record contains multipheeoinstances where Plainti#ported to
treatment providers that she wiagling anxious or having uncontrolled anxiety. AR 217, 2
262, 266, 365, 373 hus the Court finds the one single record eieerein Plaintiff stated sh
was not having panic attacksnot sufficient to show Plaintiff’'s allegationsgardingher
anxietyare incredibleSee Reddick v. Chater, 157 F.3d 715, 722-23 (9th Cir. 1998) (finding &
ALJ must not “cherry-pick” certain observations without considering their context

Based on the above reasons, the Court finds the ALJ’s decision to discount Rlairn
subjective symptom testimony because Plaintiff made allegedly inconssiéaments
throughout the reconegarding heanxietyis not valid.See SSR 163p (“inconsistencies in a
individual’'s statements made at varying times does not necessarily mgamnghe
inaccurate”)?

Fourth the ALJ determined Plaintif’ activities of daily living illustrate Plaintiff is

capable operforming simple and complex tasks and having some interactions with @&tRef

20. The Ninth Circuithas recognizetivo grounds for using daily activities to form the basis ¢

4 Plaintiff argues the ALJ's finding regarding the unreliability of remtal impairments is irrelevant
regarding the reliability of her physical symptoms. Dkt. 8, p. 5. Platis not cite case law to suppibiit
argumentSeeid. Furthermore, Plaiiff fails to explain how the reliability of Plaintiff's statements regardieg
anxiety, a severe impairment, is irrelevant to the determination ahahelaintiff's statements are entitled to gre
weight.Seeid. Thus, the Court is not persuaded by Plaintiff's argument that her istenms@es regarding her

tiff
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mental symptoms is irrelevant.
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an adverse credibility determination: (1) whettier activitiescontradict the claimant'sther
testimony and (2) whether the activities of daily living meet “the thresiooltransferable work]
skills.” Ornv. Astrue, 495 F.3d 625, 639 (9th Cir. 2007).

Here, the ALJ appears to find Plaintiff's daily activities indicate she ntieetireshold
for transferable work skillsSee AR 20. The ALJ concluded Plaintiff's ability tove alone, care
for her grandchildren at times, interact with friends, go shopping when necebksaryprepare
her own meals, do laundry, complete chores, do crafts, read, and use a computer shiotife
is capable of performingimple and complex tasks. AR Zhe ALJ alsdoundPlaintiff’'s daily
activities showed Plaintiff can adapt to different environments, venture outsidehairhe,
organize her activities, attend events, and use her arms. AR 20.

While Plaintiff testified that she cooks, does the dishes, does her laundry, and doe
gardening, she also testified that her mother helps her with housework andmmajriter
garden AR 38-39, 41Plaintiff testified she only goes to the store once a wetakost and her
mother will go to the store for her when she needs. AR 38-39. Further, Plaintiff onéyasref
gardens when she is able. AR &he testified she can only sit at a desk with her head titled
five to ten minutes and she can only perform a household task for fifteen minutes bedarg
to rest. AR 48-50.

Plaintiff's limited activities of daily living do not show Plaintiff meets the threshald f
transferable work skills. Therefore, the ALJ’s finding that Plaintidgsly activitiesshow she is
capable of performing light work with additional limitatiolssnot a clear and convincing reas
to discountPlaintiff’'s subjective symptom testimon$ee Reddick, 157 F.3dat 722 (recognizing
“disability claimants should not be penalized for attempting to lead normal livesfacthef

their limitations”).
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Fifth, the ALJfound Plaintiff's testimony not fully supportdéecause of inconsistencie
between her subjective testimony and the objective medical evidtsedsR 18-20.
Determining that a claimant’'s complaints are “inconsistent with clinical obsergatian satisf
the clear and convincing requiremeRégennitter, 166 F.3d at 129&ee also Fisher v. Astrue,
429 F. Appx 649, 651 (9th Cir. 2011However,an ALJ “may not disregard [a claimant’s
credibility] solely because it is not substantiated affirmativelplygctive medical evidence.”
Robbinsv. Social Security Administration, 466 F.3d 880, 883 (9th Cir. 2006gg Orteza v.
Shalala, 50 F.3d 748, 749-50 (9th Cir. 1998yrnesv. Shalala, 60 F.3d 639, 641-42 (9th Cir.
1995).

The ALJ providedive reasons fodiscounting Plaintiff's statements. AEB-20. The
Court has determined the ALJ’s the first four reasons for discounting Plaistiffjective
symptom testimony are improper. The only remaining reason for discounting P&aintif
complaints is because themplaints are inconsistent with the objective evideSeeAR 18-20.
As this is the sole remaining reason asd claimant’s testimony may not be rejected solely
the basis of inconsistencies with the objective evidence, the Court need not retettmaififth
reason iproper. The Court finds the ALJ has not provided legally sufficient reasons for
discounting Plaintiff's subjective symptom testimony. Accordingly, the AlLgderr

“[H]armless error principles apply in the Social Security contéblina v. Astrue, 674
F.3d 1104, 1115 (9th Cir. 2012). An error is harmless, however, only if it israpudicial to the
claimant or “inconsequential” to the ALJ’s “ultimate nondisability determinatiSidit v.
Commissioner, Social Security Admin., 454 F.3d 1050, 1055 (9th Cir. 20083 Molina, 674
F.3d at 1115The determination as to whether an error is harmless requires ssjxastc

application of judgment” by the reviewing court, based on an examination of the resaed m
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“without regard to erors’ that do not affect the parties’ ‘substantial right88lina, 674 F.3d a
1118-1119 @uoting Shinseki v. Sanders, 556 U.S. 396, 407 (20)9

Plaintiff testified to greater limitations than the limitations included in the RFC
determination. For exapte, Plaintiff testified she castand for fifteerminutesbefore needing t¢
sit down and walk for a block or two before needing to rest. AR 50, 208. Plaintiff alsoletat
impairments limit her ability to lift, squat, bend, stand, reach, walk, sielkokmb stairs, see,
complete tasks, concentrate, follow instructions, use her hands, and remember. AR 208.
contrast, the RFC limited Plaintiff to sitting, standing, and walking for sixshiouan eight hour
day and lifting or carrying twenty pousdccasionally and tepounds frequently. AR 16-17.
The ALJ found Plaintiff could perform all postural movements without limit, exaelyt
occasional crawling and no climbing of ladders, ropes, or scaffolds. ARatiithe ALJ
properly considered Plaintiff’subjective symptom testimarshe may have includedditional
limitations in the RFGnd in the hypothetical questions posed to the vocational expert, Jos
A. Moisan As the ultimate disability determination may have changed, the ALJ’s enot is
harmlessand requires reversal

CONCLUSION

7
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Based on the foregoing reasons, the Court hereby finds the ALJ improperly concluded

Plaintiff was not disabled. Accordingly, Defendant’s decision to deny berefésersed and
this matter is remanded farrther administrative proceedings in accordance with the finding
contained herein.

Datedthis 1stday ofMarch, 2018.

ol

David W. Christel
United States Magistrate Judge

S
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