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Auctioneers (America) Inc v. Suid et al

UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON
AT SEATTLE

RITCHIE BROS. AUCTIONEERS

(AMERICA) INC.,
Case No. C17-1481-MAT

Plaintiff,
V.
ORDER RE: MOTION TO DISMISS
NAEM SUID, et al,

Defendants.

INTRODUCTION

Defendants Naem Suid (Naem), Mohamr&aid (Mohammad), and Suid Trucking, Ll
(Suid Trucking) filed a Motion to Dismiss é¢hComplaint filed by plaintiff Ritchie Bro
Auctioneers (America) Inc. (“Ritchie Bros.”XDkt. 14.) Defendants regsieoral argument an
sanctions. Plaintiff oppes the motion. (Dkt. 18.) The Court, finding oral argume
unnecessary, herein GRANTS in part and DENikfart defendants’ motion (Dkt. 14) for t

reasons set forth below.

L As discussed below, Ritchie Bros. presents opposing arguments only as to Naem and Einigl Jiven
Mohammad’s pending bankruptcy proceeding and the resulting automatic stay.
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BACKGROUND

Ritchie Bros. provides auctionrsees for the sale of largequipment. On February 1
2016, Naem and his son Mohammad ipgrated as bidders in an@ion held by Ritchie Bros. i
Orlando, Florida. $eeDkt. 1.) Naem and Mohammad eaipned a written Bidder Registrati
Agreement (Agreement(s)) stating:
Bidder, whether acting as principal, agewotficer or director of a company or
otherwise, in any capacity whatsoever, and the company he represents, both jointly
and severally agree . . . to be responsible for the payment of the purchase price an
taxes on all Purchases made using the Bitldenber regardless @fhether it is in
the Bidder’s possession or not][.]
(Id., 14.8 and Exs. A-B.) The Agreements statdrny outstanding balance stube paid withir
seven (7) days of the cohetion of the auction.” I¢l., Exs. A-B.) They prowde for the resale ¢
purchased items if the total purchase price ispa@d within the prescribed time and paymen
the bidders of any outstanding diéincies following such resaleld() The terms of th
Agreements are governed by and interpreted uthéglaws of the State of Washingtomd. )
Purchases at the auction made pursuabtdder number 743, assigned to Naem, ar
bidder number 4784, assigned to Mohammadre valued at a total of $238,737.50
$336,972.50 respectivelyld(, 11 4.13-4.14, Exs. A-D.) Ne#hNaem, nor Mohammad tende

payment for the purchased equipment. On Maf%, 2016, Ritchie Bros. sent letters to Naem

S5,

f

[ by

%)

dto

and

red

and

Mohammad requesting payment within seven daysl warning them Ritchie Bros. otherwjise

would resell the purchased equipment ancspel deficiencies oad after resale. Id., 74.18.

Again, neither individual tendered payment aadter resale, deficianes of $53,342.50 (bidder

743) and $116,862.50 (bidder # 4784) remaindd., {4.19.) On September 29, 2017, Rit¢

Bros. filed this suit, alleging breach of contractd action in debt for the principal amount

$170,205.00. I¢., 79 5.1-5.11.)
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Plaintiff alleges Naem placed his bids eitlpersonally or through Mohammad, and
Mohammad participated in the@ion as an agennd on behalf of his company, Suid Trucki
without disclosing that fact when hegsed the Agreement and placed bidkl., (74.13-4.16.
Plaintiff alleges Naem'’s attorney, Stephen Stone, informed Ritchie Bros.” counsel, on J
2017, that Mohammad participated in thection on behalf of Suid Trucking.Id(, 14.22.
Plaintiff avers defendants acted in concert asés&ldt the auction and agreed to be respon
jointly and severally, for the equipment purchasdd., {14.17, 5.2)

Defendantslenyplaintiff's allegations and move to disssi claims against Suid Trucki
for failure to state a claim upon which relief daa granted, pursuant to Federal Rule of
Procedure 12(b)(6), as to allfdadants for lack o$ubject matter jurisdiction, pursuant to R
12(b)(1), and as to Naem for insafnt service of process, pursutmRule 12(b)(5). Defendan
also request Rule 11 sanctions.

DISCUSSION

A. BankruptcyStay

In its opposition to the motion to dismisstdRie Bros. advised theéourt Mohammad file
for Chapter 7 bankruptcy protection in the Unig&tdtes Bankruptcy Court for the Middle Distt
of Florida on October 10, 2017Seeln re Suid No. 17-06532-KSJ (M.D. Fla?). Given the
automatic stay imposed by 11 U.S.C. 8§ 362(a) HatBros. refrained from addressing the mo
to dismiss as related to Malhanad, while opposing the motion as to non-debtor defendants
and Suid Trucking in order to preserve its rights in this action. (DKt. €8unsel for plaintif
attests he informed the bankruptaystee and bankruptcy counsetashis course of action, a

was told there would be no oppdmit. (Dkt. 19.) Ritchie Brogequests the opportunity to s€

2 plaintiff asserts it learned of the bankruptcy filing after serving Mohammad.
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relief from the automatic stay in order to oppose the motion to dismiss as to Mohammag

the Court allow Mohammad to proceed with the motion.

| should

Defendants had not filed a Notice of BankmyptStay or advised the Court of the

bankruptcy filing in their motion tadismiss. In their reply, defilants assert the automatic S

tay

does not prevent the dismissal of claims agala&tm or Suid Trucking, and maintain this matter

should, in any event, be dismissed in itsrety against all defendants. (Dkt. 2321.)
Pursuant to 11 U.S.C. 8§ 362(H), a bankruptcy petition opstes as an automatic st

applicable to all entities, of “the commenuent or continuation, including the issuance

Ay,

or

employment of process, of a judicial, administrative, or other action or proceeding agajnst the

debtor that was or could have been commenmaddre the commencement” of the bankruy
proceeding, “or to recover a claim against the alethiat arose before” the bankruptcy procee
commenced. There is no question that, pursteaBt362(a)(1), the bankruptcy filing stays
continuation of judicial proceedings against Mohammad.

This Court can, in certain circumstances, d&san action against afdedant engaged
bankruptcy proceedings. Dismissal of an actioairzg} a debtor is “permissible so long as
‘consistent with the purpose of the statut®&an v. Trans World Airlines, Inc/2 F.3d 754, 75
(9th Cir. 1995) (quotingndep. Union of Flight Attendanis Pan Am. World Airways, INc966
F.2d 457, 459 (9th Cir. 1992) (hereinafter “IUBA” Section 362(a) serves two broad purpg

(1) it “provides debtors with ptection against hungry creditors[&hd (2) it “assures creditg

3 Defendants request the Court’s acceptance of a revised reply given objections from plai
the original reply was over-length and contained a misrepresentaBeeDKts. 22, 23, and 23-1.) Tl
revised reply remains over-length and, as with thigiral, was not preceded or accompanied by a m
to file an over-length briefSeeLocal Civil Rule (LCR) 7(e)(3) and(fj. Nonetheless, in the interest
considering all arguments and respest made by the parties, the Court accepts the filing of the re
over-length reply brief. (Dkt. 23-1.)

ORDER RE: MOTION TO DISMISS - 4
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that the debtor’'s other creditors are not radiagvarious courthouses to pursue indepen

remedies to drain thaebtor’'s assets[.]1d. at 755-56.

dent

Courts have allowed for dismissal of a delitefendant where there was no “continuation”

of an action. For example, dismissal for failtweprosecute did not violate an automatic
where the court “was not required tonsider other issues preseridy or related to the underlyil

casel[,]” and the dismissal could not harm thétde defendant, did nahtrude on the debtor

“breathing space™
O’Donnell v. Vencor, In¢.466 F.3d 1104, 1110 (9tir. 2006) (quotingdean 72 F.3d at 756
andIUFA, 966 F.2d at 458-59). Dismissdla debtor defendant violates a stay “where the deg
to dismiss first requires the court to considéeotissues presented byrefated to the underlyin
case.” Dean 72 F.3d at 756. “In other words, thinkiagout the issues violates the stayd.
(dismissal violated automatic stay where it “required the court to decide whether the law
case precluded finding TWA liable to Dean.”; “Bgntrast, in IUFA, the motion to dismiss h
nothing to do with the issues ang out of IUFA’s grievancelt merely asked the court
recognize that IUFA no longevished to litigate.”)

The parties in this case have not adequadiyressed the impact of the automatic {
either in relation to the motion currently befate court or to the proceedings as a wh
Defendants simply assert this thes should be dismissed in itstieety. Plaintiff has not yg
responded to the motion to dismiss as it relaiddohammad. Arguably, consideration of sg
of defendants’ arguments in favor of dismisgalld require consideration of issues presente
or related to the underlying case against Mohammad.

Given the inadequacy of theidfing and information as to the automatic stay, the Q

herein addresses the motion to dismiss only defendants Naem and Sdiducking, and denig

ORDER RE: MOTION TO DISMISS - 5
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the motion as to defendant Mohammad in light of the automatic stay. For the reasons d
below, the Court finds the claims against Suidcking properly dismissed without prejudice,
no basis for dismissing the claims against Na&he Court further finds necessary input from
parties as to the impact of the bankruptcy stayhese proceedings subsequent to the rulir
the motion to dismiss. The parties shall prowidat input in accordae with the deadline s
forth below.

B. Failure to State a Claim

In considering a Rule 12(b)(6) motion to disnfmsfailure to state a claim, the Court m
determine whether the complaint alleges factull@glgations stating a claim for relief that
“plausible on its face.” Ashcroft v. Igbal556 U.S. 662, 678 (2009) (quotiBgll Atlantic Corp
v. Twombly550 U.S. 544, 570 (2007)). “A claim has fagkusibility when the plaintiff pleac
factual content that allows the court to draw tsa@sonable inference that the defendant is |
for the misconduct alleged.”ld. (citing Twombly 550 U.S. at 556). While detailed fact
allegations are not necessary, a complaint must offer “more than labels and conclusic
contain more than a “formulaic recitationtbe elements of eause of action[.]"Twombly 550
U.S. at 555. Dismissal is appropriate if the complaint failsdte st cognizable ¢gl theory o
fails to provide sufficienfacts to support a claimRobertson v. Dean Witter Reynolds, |19
F.2d 530, 534 (9th Cir. 1984).

The Court accepts all facts alleged in the compkss true, and draws all inferences in
light most favorable tahe non-moving party Barker v. Riverside County Office of Edus84
F.3d 821, 824 (9th Cir. 2009). The Court ig bound to accept the non-moving party’s I
conclusions. Igbal, 556 U.S. at 678. The ultimate question of whether a plaintiff's allega

have merit “can be explored in dis@ry and, if necessary, at trialBridges v. Gilbert557 F.3d

ORDER RE: MOTION TO DISMISS - 6
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541, 552 (7th Cir. 2009).

As a general matter, the Court may not comisidaterial beyond ghcomplaint in ruling

on a Rule 12(b)(6) motionlLee v. City of L.A.250 F.3d 668, 688 (9th C2001). Exceptions {o

this rule include material properly submitted as a part of the complaint, and docume

nts not

physically attachedo the pleading if the contents aafleged in the complaint and no party

guestions the authenticityd. In addition, under Federal RuéEvidence 201, a court may tg

judicial notice of “mattes of public record.” Id. at 688-89 (quotingMack v. South Bay Be

Distrib., 798 F.2d 1279, 1282 (9th Cir. 1986)). Specificadl court may take judicial notice o

ke

D

r

[ a

fact “not subject to reasonallespute” because the fact “candmxurately and readily determined

from sources whose accuracy cannot reasorablyuestioned.” Fed. R. Evid. 201(b)(2).

Plaintiff alleges Mohammad participated irethAuction “as an agent and on behalf of

his

company, Suid Trucking, without disclosing tlfiatt when he signed the Agreement and placed

his bids[.]” (Dkt. 1, Y4.16.) Defendants camdeplaintiff fails to state a claim against S
Trucking because Suid Trucking svaeither a party to the Agreents, nor a principal of ar
individual defendant allowing for liability under a theory of agency. Bseduey were executs
by Naem and Mohammad individually, with no reference to Suid Truckegd., Exs. A-B), it
appears undisputed Suid Trucking was not a partthe Agreements. The Court, therefq
considers whether plaintiff states a clainaiagt Suid Trucking under a theory of agency.

An agency relationship arises “when tvarties consent that one shall act undef
control of the other.” Wash. Imaging Servs., LLC v. Wash. State Dep’t of Rey&Alie/\n.2¢
548, 563, 252 P.3d 885 (2011) (quotiRgo Co. v. Dep’t of Revenukl3 Wn. 2d 561, 570, 7¢
P.2d 986 (1989), and Restatement (Third) of Agency § 1.01 (2006) (“Agency is the fi

relationship that arises when one person (angipal’) manifests assent to another person

ORDER RE: MOTION TO DISMISS -7
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‘agent’) that the agent sthact on the principal’s behalf and sabj to the principal’s control, anpd

the agent manifests assent or otfise consents so to act.”)). An agent’'s authority to bi

principal may be actual or apparehting v. Riveland125 Wn.2d 500, 507, 886 P.2d 160 (19

Hoglund v. Meeks139 Wn. App. 854, 86@,70 P.3d 37 (2007).Both types of authority “depend

upon objective manifestations made by the princip&ihg, 125 Wn.2d at 507 “With actual
authority, the principal’s objectivmanifestations are made to the agent; with apparent autt

they are made to a third persond. Manifestations of apparent authority must cause the

nd a

D4);

Nority,

third

party to actually or subjectively believe the agemstth@ authority to act for the principal, and that

belief must be objectively reasonabld. Ultimately, the party asserting agency bears the b
of proving the existence of the agency relationsiiplst v. Fireside Realty, Inc89 Wn. App
245, 255-56, 948 P.2d 858 (1997).

Suid Trucking is a Florida limited liability company (LLC). (Dkt. 1, 12.4.) The Flg
Revised Limited LiabilityCompany Act, 88 605.01&t seq, Fla. Stat. (201§LLC Act) provides
that authorized representatives may form lHC “by signing and diévering articles of

organization to the [Florida Department of Stébefiling[,]” and an LLC isformed when “article

irden

rida

192}

of organization become effective under s. 605.020Hla. Stat. § 605.0201(1), (4). Pursuant to

8 605.0207 of the LLC Act, a recoritefd with the department is efftive “on the date and at {

he

time the record is filed as evidenced by the depent’'s endorsement of the date and time on the

record.”
Defendants provide the Articled Incorporation for Suid Trucking with their motion

dismiss. (Dkt. 14-1, Ex. A.) The articlesertify Mohammad, Naem, and Omar Suid as

4 “Actual authority may be express or implie Implied authorityis actual authority

circumstantially proved, which the principal is deentechave actually interedi the agent to possess.

King, 125 Wn.2d at 507.

ORDER RE: MOTION TO DISMISS - 8
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persons authorized to manage Suid Truckind,raflect the incorpotan date of March 17, 201

a date falling a month after thelfaary 15, 2016 Ritchie Bros. auctidn(ld.) As defendant

O

(7]

suggest, Articles of Incorporation “fall directigto the category of items that the Ninth Cirguit

generally considers proper fadicial notice[,]” and may be comaered without converting a Rule

12(b)(6) motion into a matin for summary judgmentGrassmueck v. Barnet281 F. Supp.2

1227, 1231-32 (W.D. Wash. 2003) (citiMGIC Indem. Corp. v. WeismaB03 F.2d 500, 504

(9th Cir. 1986)). Defendants argue that, givem iticorporation date, plaintiff's claims agai
Suid Trucking, under any possible theory of amyenare irreparably flawed and subject]

dismissal. That is, becausei&urucking did not exist at ¢htime of the auction, neith

d

nst

to

er

Mohammad, nor Naem could have been acting agyast. Plaintiff responds that the exact ¢ate

of Suid Trucking’s formation is an issue thhbsald be resolved througliscovery, and that the

allegation of an agency relationship scéf to withstand the motion to dismfss.

The existence of an agency relationship madly presents a quésh of fact, properly
considered by the trier of facPac. Can Co. v. Hewge85 F.2d 42, 46 (9th Cir. 1938)nruh v.
Cacchiottj 172 Wn.2d 98, 114, 257 P.3d 631 (2011). Howeaveiges not follow that the me
allegation of an agency relationship suffices to withstand a Rule 12(b)(6) motion to dismiss

the Court must take the allegations of materait fas true and in the light most favorable

plaintiff, it need not “accept as true allegations titradict matters properly subject to judi¢i

notice or by exhibit.” Sprewell v. Golden State Warriora66 F.3d 979, 988 (9th Cir. 200

® Initially, defendants inaccurately alleged a fgdlar between the auction and the incorporg
date. SeeDkt. 14 at 2put seeDkts. 22 and 23-1 (correcting error).)

® Plaintiff further rejects any contention Naem and Mohammad could not be held liablg
absence of an agency relationship gitreat, at the time theycurred their debts, 8y had already forme
a general partnership under FloridevlaThis argument does not, however, provide any basis for sta
claim against Suid Trucking.
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modified on other groundss stated i275 F.3d 1187 (9th Cir. 2001). &Xis the court require
to accept as true allegations that are meoelyclusory, unwarranted deductions of fact

unreasonable inferencesld.

d

or

While “the precise details of the agency tielaship need not be pleaded to survive a

motion to dismiss, sufficient facts must be offei@dupport a reasonabldenence that an agen
relationship existed.”Kristensen v. Credit Payment Servk2 F. Supp. 3d 1292, 1301 (D. N
2014) (citing similar conclusion ifhornes v. IMB Lender Bus. Process Servs., KMo. C10-
1716, 2011 U.S. Dist. LEXIS 1523% *5 (W.D. Wash. Feb. 15, 2011) (“Because one of
elements of a conspiracy is an agreement tsioe, Plaintiffs musshow some factual supp
to make it plausible that Defendants entered thebagreement.”; concluatj plaintiff failed to
allege any acts or conduct by defendaniggesting conspiracy was plausiblelf. Orsi v. Aetna
Ins. Co, 41 Wash. App. 233, 239, 703 P.2d 1053 (1983jileamthe existence of the agen
relationship is ordinarily a quesn of fact, where “no facts arin dispute and the facts 4
susceptible of only one interpretation . . . thetr@hship becomes a questiohlaw.”) Where the

facts alleged do not allow for suchiaference, dismissal is appropriatie.re Park W. Galleries

the

DIt

cy

Are

Inc., No. 09-2076, 2010 U.S. Dist. LEXIS 65197 at *27{W.D. Wash. June 25, 2010) (granting

motion to dismiss where plaintiff provided no ghi¢ions of fact that could support a finding
agency agreement existed (actual agency), ar d@h entity’s “conduct or statements cau
plaintiff to reasonably believe that an aggmelationship existe(hpparent agency).”)

Plaintiff supports its allegain of an agency relationghbetween Mohammad and S
Trucking with information obtained from Stone, Ndsattorney and the registered agent for §
Trucking. (Dkt. 1, 114.16, 4.23.) dntiff alleges Stone informeplaintiff’s counsel on July 28

2017, more than a year-and-a-half after the anctMohammad participated in the auction
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behalf of Suid Trucking.” I.) A July 28, 2017 e-mail from Stone to plaintiff's counsel sta
“Apparently [Mohammad] became confused, and itadeicases as part of the equipment auc
utilized the [bidder] numbertilized by [Naem] when bidding ocertain equipment pieces. T
equipment was for his truck hauling business.” (Dkt. 21, EX. Rlaintiff alleges its couns
sought payment through Stone on several occgsass®rting Naem and Mohammad acte
concert to make purchases for Suid Trucking. (Dkt. 1, 14.23.)

The facts alleged by plaintiff provide suppéor a contention Mohammad bid on ite
intended for use in the operation of a truckingitess. However, Suid Trucking’s March

2016 Articles of Incorporation conttect any inference the LLC exed either at the time of tf

\tes:
tion,
he

gl

-

d in

ms
L7,

e

February 15, 2016 auction or at the time Mohammad failed to tender payment in accordance with

the terms of the AgreementSdeid., Ex. B (requiring full payment within seven days of
auction’s completion).) Prior to its existenc®jid Trucking could noassent to an agen
relationship or make or allow for the objective nifiestations necessary to create an actu
apparent agency relationshifsee generally Bain v. Metropolitan Mortgage Group, ,Id@5
Whn.2d 83, 107, 285 P.3d 34 (2012) (“[A]lgsrrequires a specific prinmal that is accountable f

the acts of its agents.?).

” The email is not attached to the complaint, but the communications contained wit
referenced in paragraph 4.22. (Dkt) While defendants take isswith the complaint’s depiction (¢
Stone’s statement and any implications in relation angff’s claims, they do not dispute the authenti
of the e-mail. Accordingly, the Court finds the J@8, 2017 e-mail incorporated by reference into
complaint. See Davis v. HSBC Bank Nevada. N681 F.3d 1152, 1160 (9th Cir. 2012) (documentd
judicially noticeable under the “incorporation by reference” doctrine if their content is referenceq
complaint and their authenticity is not in disputge also Knievel v. ESPBO3 F.3d 1068, 1076 (9th C
2005) (doctrine of incorporation by reference extetmlsdocuments “not physically attached to
pleading”). The Court does not, however, considertlatedly submitted Deckdron of Stephen Stor

the
Cy

Al or

hin are
f
ity
the
are
in the
ir.
the
e

(Dkt. 28), or any other materials beyond the compland not qualifying as an exception to matefials

properly considered in relation to a Rule 12(b)(6) motion.

8 Also, paintiff depicts Suid Trucking as an “undisclogeatincipal at the time of the auctioh.

(SeeDkt. 1, 14.16); and Restatement (Third) Of Age® 1.04 (“A principal is undisclosed if, when
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Nor does there appear to be any other vialikrnative claim as to Suid Trucking. S

Trucking could not, for example, be sawm have ratified the AgreementSee, e.g.Spokane

Concrete v. U.S. Bank26 Wash. 2d 269, 278, 892 P.2d 98 (19@5¢orporation may ratify

contract where it retains and usks benefit obtained) (citingierce v. Astoria Fish Factors, Ing¢.

31 Wn. App. 214, 218-19, 640 P.2d 40 (1982) (“Baporation, with knowledge of the fac
accepts the benefit of an unauthedzransaction by one of its officers, or where it receive
retains and uses money paid tbytthe other party, it #reby ratifies the traaction, or will be
estopped to deny ratification.”)), akataft v. Spencer Tucker SaJe29 Wn.2d 943, 953-54, 2!
P.2d 563 (1952) (“Ratification presupses a principal exiag at the time of th agent’s action],]
and “[b]oth ratification and adoptio[of a contract] presuppose thtae acts ratified or adopts
were performed by one who purported to act on acoofuamother.”; conelding a contract “wa
not capable of ratification or adoption by the corporation thereafter organizedcdrd
Restatement (Third) of Agency 88 4.03, 4.04, and 6.04. Also, the allegation Mohammad

behalf of Suid Trucking “withoutlisclosing that fact” preclugeholding Mohammad liable as

promoter or promisor of the sulmgeently formed Suid Trucking, LLCSee, e.g., White v. Dvorg

Lid

a

ts,

dor

39

D
o

hcted on

a

1k

78 Wash. App. 105, 112-14, 8%62d 85 (1995) (“When a person enters into a contract in the

name of a corporation, and therporation is subsequently foed, both the individual and tf

corporation are party promisorsttee contract unless the other party knew of the nonexistenc

agent and a third party interact, the third party has tioenthat the agent is aag for a principal.”). Ag
an undisclosed principal, Suid Trucking could b&lliable only with a showing Mohammad acted W
actual authority and Suid Trucking was not excludedheycontract. Restatement (Third) of Agend
6.03 (unless excluded by the contract, the undisclosedifains a party to the contract, the agent and
third party are parties to the contract, and the principal and the third party have the same rights, |
and defenses against each other as if the principal made the contract persdnaity); (c) (“An agen
does not act with apparent authority with regardrtandisclosed principal because the principal has

no manifestation requisite for apparent authority.”)
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agreed to look solely to the mmration.”; “An enforceable conttcan exist only if the persc

N

purporting to act as a corporation is a party &dbntract because the corporation lacks existence

and cannot be bound.”).

Plaintiff fails to plead facts allowing for anference an agency relationship existed a
time Mohammad entered into the Agreement, and its claim against Suid Trucking is
dismissed. Plaintiff, however, astsother evidence cousdipport an earlier daté incorporation
and request the opportunity to be heard on “cenwailing evidence” omitted from defendan
motion. (Dkt. 18 at 4, n.4.) The Court thereforereises its discretion wismiss Suid Truckin
without prejudice to the submissi of an amended pleadin@eeVess v. Ciba-Geigy CorB17
F.3d 1097, 1108 (9th Cir. 2003) (dismissals under R@ig)(6) “should ordiarily be without
prejudice”);Cook, Perkiss & Liehe v. N. Cal. Collection SeBd1 F.2d 242, 247 (9th Cir. 199
(on a Rule 12(b)(6) motion, “a digtt court should granleave to amend even if no reques
amend the pleading was made, unless it deterntiva@she pleading codiinot possibly be cure
by the allegation of other facts.”).

C. Subject Matter Jurisdiction

Pursuant to 28 U.S.C. § 1332(d)e Court has subject matjerisdiction over this case §
long as there is complete diversity of citizenship between the opposing parties and the a

controversy exceeds $75,008untz v. Lamar Corp 385 F.3d 1177, 1181 (9tir. 2004). In

I the

roperly

0)
E to

d

50

mount in

seeking dismissal for lack of subject matter judsdn pursuant to Rule 12(b)(1), defendants aver

plaintiff fails to meet either the amount in controsseor total diversity requirements. Plaintiff,

the party asserting jurisdiction, bears thedewr of proving all jurisdictional facts.Indus.

Tectonics, Inc. v. Aero Allp@12 F.2d 1090, 1092 (9th Cir. 1990).dHtermining at any time |i

lacks subject matter jurisdiction, the court miistmiss the action. Fed R. Civ. P. 12(h)(3).
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1. Diversity of citizenship:

For purposes of diversity jurisdiction, a corparatis a citizen of its state of incorporat

and of the state where its principal place ofimess is located. 28 U.S.C. § 1332(c)(1)

corporation’s principal place of business, or \reecenter,” is the place where the corporati
high level officers direct, contrond coordinate its activitiesdertz Corp. v. Friend559 U.S
77, 80-81 (2010).

The complaint identifies Naem and Mohammad as maintaining current addre

Florida, and Ritchie Bros. as a Washington Statgoration, with corporate offices in Lincg

on

bNn's

5ses in

In

Nebraska. (Dkt. 1, 191, 2.2-2.3t)avers complete diversity aftizenship between the opposing

parties. [d., 13.1.) Defendants state Ritchie Brosa iwholly owned subsidiary of a Canad
corporation and “does very substantial busini the State of Florida.” (Dkt. 14 at P1Jhey
contend Ritchie Bros. is a citizen of Canada, Nebraska, and Flanidighat its Florida citizensh
precludes a finding of complete diversity.

Plaintiff sufficiently identified its state ofncorporation and the state containing
corporate offices for purposes otasishing diversity jurisdictionSeeHarris v. Rand 682 F.3c
846, 850-51 (9th Cir. 2012) fertz provided a uniform test for casrto apply when determinir
the principal place of business for federal divgrgitisdiction purposes[,]” and did not requirs
complaint “plead that a corporgparty’s ‘nerve center’ is located aparticular place.”) Neithg
the Canadian location of Ritchie Bros.” pare@ampany, nor the fact Ritchie Bros. condt

business in Florida undermines the allegation tHl tdiversity. In fact, documents provided

° Defendants request the Court take judicialagotif corporate registration documents and ar
reports for Ritchie Bros. SgeDkt. 14 at 16 and Exs. B-C.) As defendants also observe, the Court
restricted to the face of the pleadings[]” in considgarRule 12(b)(1) motion to dismiss, and “may rey
any evidence, such as affidavits and testimonygesolve factual disputes concerning the existend
jurisdiction.” McCarthy v. United State850 F.2d 558, 560 (9th Cir. 1988).
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defendants show that, while autized to conduct business in FlaxidRitchie Bros. maintains its

“Current Principal Place of Business”limcoln, Nebraska. (Dkt. 14, Exs. B-CQOf. Harris, 682
F.3d at 651-52 (a court may require a more spguiéiading where an allegati as to the principd
place of business is “implausible” or may requitere information or proof where doubts a
diversity exist; concluding distri court erred in dismissingn amended complaint witho
prejudice, thereby predling the filing of a further amendedroplaint). Plaintiff satisfies th
total diversity requirement for subject matter jurisdictidn.

2. Amount in controversy:

In considering the amount in controversy, the Court first looks tatteedf the complain

Ibarra v. Manheim Invs., Inc775 F.3d 1193, 1197 (9th Cir. 2015%enerally, ‘the sum claimed

by the plaintiff controls if the clai is apparently made in good faithld. (quoting St. Pau

=

5 to

ut

It.

Mercury Indem. Co. v. Red Cab. C803 U.S. 283, 289 (1938)). “To justify dismissal, it must

appear to a legal certainty thtite claim is really for lesshan the jurisdictional amount.
Geographic Expeditions, Ing. Estate of Lhotkéb99 F.3d 1102 (9th Cir. 2010) (quotiGgum v.

Circus Circus Enters 231 F.3d 1129, 1131 (9th Cir. 2000)Under this “legal certainty”

standard, the court has subjecttt@majurisdiction over the disputeinless ‘upon tk face of the

complaint, it is obvious that the sg#&nnot involve the necessary amountd’ (quotingSt. Pau

Mercury Indemnity C9.303 U.S. at 292). This standamhbkes it “very difficult” to secur

19 The citizenship of an LLC is determined byaaning the citizenship of the owners/memb

174

D

ers.

See Johnson v. Columbia Props. Anchorage,437 F.3d 894, 899 (9th Cir. 2006) (holding that “like a

partnership, an LLC is a citizen of every state ofolthts owners/members are citizens.”). Plaintiff fa
to correctly identify the authorized membesk Suid Trucking in the complaint. COmpare Dkt. 1
(identifying Mohammad and NatasBaiid as authorized membersjith Dkt. 14, Ex. A at 2 (identifyin
Mohammad, Omar, and Naem Suid as authorized members).) Should plaintiff seek to file an
complaint naming Suid Trucking as a defendant, it musecty identify and allege the citizenship of e
owner/member of the LLC.
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dismissal of a case for apparent failursatisfy the amount in controversy requirement:
“Only three situations clearlyneet the legal certaintyastdard: 1) when the terms
of a contract limit the plaintiff's possiblecovery; 2) when a specific rule of law
or measure of damages limits the amoaintlamages recoverable; and 3) when
independent facts show that the amafrdlamages was claimed merely to obtain
federal court jurisdiction.”
Naffe v. Frey789 F.3d 1030, 1040 (9thrCR015) (quotind?achinger v. MGM Grand Hotel-L4g
Vegas, Inc.802 F.2d 362, 364 (9th Cir. 1986) (quoted source omitted)).
With respect to the remaining, individual dedants, the Complaimdentifies amounts @
$53,342.50 and $116,862.50 in relation to the two bidder account numbers, and a total &
controversy of $170,205.00. (Dkt. 1, 14.20.) Pl#irtieges defendants acted in concert af
auction, with Naem'’s bids made either perdlyra through Mohammad, and that defendants
jointly and severally liable for th®tal combined debt of $170,205.00d.{ 194.17, 4.20, 4.2
5.2-5.10.) Plaintiff also, in resnse to the motion to dismiss, argues Naem and Mohammg
formed a general partnership under Florida law at the time they placed their bids.
Defendants aver the causes of action agairestindividual defendants stem from t

wholly independent contracts andigirise to discrete, unrelatethims. They deny any basis

aggregating the discrete claims and asbertt with damages totaling only $53,342.50, plait

does not meet the amount in conesy requirement as to Naemefendants argue plaintiff fails

to meet the legal certainty standard. Thewtend a lack of good faith is evidenced in
concocting of a claim against Suid Truckikgowing that diversity jurisdiction would n
otherwise obtain as to Naem, and in the belatsgrtion of a partnerghas an improper end-r
argument to obtain jurisdiction. Defendants nplaintiff did not plead a partnership in t
complaint and deny any basis or support for such a claéd@elkt. 23-1 at 9-11.)

Unrelated claims against separate defendants may not be aggregated to reach th
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in controversy requiremengee Libby, McNeill & Libby v. City Nat. Bgri92 F.2d 504, 510 (9

h

Cir. 1978). “The tests for aggregating claimsoé plaintiff against claims of multiple defendants

and of multiple plaintiffs againsine defendant are ‘essely the same: . . . the plaintiff's clain
against the defendants must be common and undism#tht the defendantgbility is joint and
not several.” Id. (quotingUnited States v. So. Pac. Transp.,G43 F.2d 676, 683 n. 9 (9th
1976)). See also Middle Tenn. News @oChamel of Cincinnati, Inc250 F.3d 1077, 1081 (7|

Cir. 2001) (“In diversity cases, \eh there are two or more defentig plaintiff may aggregate t

NS

r.

th

ne

amount against the defendants to satisfy theuwsmmnin controversy requirement only if the

defendants are jointly liable; however, if the defaridare severally liable, plaintiff must sati

the amount in controversy requiremagiainst each individual defendant.Atberty v. Wester

Sur. Co, 249 F.2d 537, 538 (10th Cir. 1957) (“[W]hersiagle plaintiff has multiple claims .|.

against two or more defendants fiynand the claims are of such character that they may pra
be joined in one suit, the aggate amount thereof is for the pase of federal jurisdiction th
amount in controversy.”)

Again, plaintiff alleges defendants acted in concert at the auction and are join
severally liable in incuing a combined debt of $170,205.0@0oking to the face of the complai
the Court finds plaintiff's claims commoand undivided and the amount in controve
requirement satisfiedSee, e.g., Winner’s Circle of L&ggas, Inc. v. AMI Franchising, InQ16
F. Supp. 1024, 1028 (D. Nev. 1996) (“Winner’s alegefraud / conversion claim against b
AMI and L & H, acting in concert, so that Wier’s claim against AMI and L & H is common g
undivided.”)

The Court finds no basis for concluding the gditons in the complaint were not madg

good faith. It is true that, in ¢habsence of some contradictorydewce from or viable alternati
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claim by plaintiff, the Articles ofincorporation precide the inclusion oSuid Trucking as

defendant under a theory of agency. However, the complaint and the evidence reference
provide a reasonable exp&tion as to why plaintiff named Suiducking as a party. Nor is t
Court persuaded plaintiff’ partnership argument serves asnaiependent fact showing dama
claimed merely to obtain federal court jurisdiction, or that an analysis as to the potential

such a claim is warranted at this juncture.b@st, the introduction of this argument could war
an opportunity to amend. As it stands, it doesapmear to a legal certéynor obvious from th
face of the complaint that the amount in comérsy falls below that required to estab
jurisdiction in this Court.See Naffe789 F.3d at 1040 (“It is true that some cases warrant a
thorough inquiry into the facts underpinning jurisdiction than tgalleertainty test permits. F

example, where a party seeks to remove afcagestate to federal court under 28 U.S.C. 81

A

d therein

ne

hes

merit of

rant

11%

ish
more
or

141,

the proponent of removal bears the burden t@itdishing federal jurisdiction by a preponderahce

of the evidence. But that more searching inquiry is inapplicable where, as here, the plair
suit originally in federal court, the case raiseditional state tort claims, and the compl
affirmatively alleges that the amount in contnmsyeexceeds the jurisdictional threshold. In su

case, the legal certainty test applies, and the district courtancept the amount in controve

claimed by the plaintiff unless @an declare to a legal certairttyat the case is worth less|

(internal and other case citations omitted).

D. Insufficient Service of Process

Federal Rule of Civil Procedure 4(e) prowsder service on an indidual by “following
state law for serving a summons in an action broughourts of genergurisdiction in the stat
where the district court is locatedwhere service is made[.]” Fed. Civ. P. 4(e)(1). Defendan

state that Florida law provides feervice on a person or at the @ars usual placef abode with
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a resident therein. Fla. Stat48.031(1)(a). They argue plaiffitiailed to meet the requiremer
for service as to Naem and seek his dismissal from this case for insufficient service of
pursuant to Rule 12(b)(5}.

Once challenged, a plaintiff bears the burdenestiablishing the validity of servig
Brockmeyer v. May383 F.3d 798, 801 (9th Cir. 2004). Aapitiff meets the prima facie burd

by producing the process server’s affidavit of servidanaio v. Cty. of SnohomisNo. 17-0128

2017 U.S. Dist. LEXIS 121698 at *4 (W.D. Washudp 1, 2017) (cited case omitted). Barr

some defect shown on the facdtwd return, dismissal under Rule 12(b)(5) requires the prodt
by defendant of affidavits, diegery materials, oother admissible evidence establishing
absence of valid servicéd. The burden then shifts back to plaintiff to present evidence sh
proper service or creating an issof fact necessitating resolutitimrough an evidentiary hearin
Id. at *5.

The evidence shows plaintiff unsuccessfudlyempted to serve Naem at two differ
locations in which he was known or thought to nt&ima personal residence and/or receive |
(SeeDkt. 20, 113, 5-7, 9 and Exs. A-B.) Pilgfihcontends it nonetheless properly comple
substitute service on Naem pursuant to Flat. $t48.031(2)(b), which allows for service on

individual doing business as a sole proprietqrstti his or her place of business, during reg

11 Defendants observe that this argument is gisanded in a lack of personal jurisdiction, as
Rule 12(b)(2) applies as a basis fardissal for the same reasons assénteelation to Rule 12(b)(5), ar
note their intention to preserve thdsfense for purposes of Rule 12(g). federal court cannot exerci
jurisdiction over a defendant unless the defahdes been properly served under RuleDirect Mail
Specialists, Inc. v. Eclat Computerized TecBd40 F.2d 685, 688 (9th Cir. 1988). Without substa
compliance with Rule 4, “neither actual notice amply naming the defendant in the complaint
provide personal jurisdiction.”ld. (quotingBenny v. Pipes/99 F.2d 489, 492 (9th Cir. 198@mnended
807 F.2d 1514 (9th Cir. 1987)). Plaintiff bearslieden to establish the court’s personal jurisdiction
a defendantDoe v. Unocal Corp.248 F.3d 915, 922 (9th Cir. 2001). The Court herein directs its an
to the Rule 12(b)(5) motion and arguments containd¢lddmparties’ briefing. The Court also finds no n
to address various alternative suggestions ajussts set forth in defendants’ briefingeée.g, Dkt. 14,
nn. 2, 4.)
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business hours, by serving the persothiarge of the business at the time of service if two attgmpts

to serve the owner haveen made at the place of busiresEhat is, Naem operates a busin

named “34th Street Crossing Shopping Center [ LUGcated at 2900 3#t Street South, St.

eSS

Petersburg, Florida 33711, of whikh is the sole member, and firecess server left the summaons

and complaint with Omar Suid, the person in chafggefurniture store lcated at 2906 34th Straet

South in St. Petersburg. (Dkt. ZBxs. A-C.) Plaintiff also contwls that, in the event Naem

S

found to be a nonresident who engages in busatetsgat Florida location, service was properly

effected pursuant tBla. Stat. § 48.071.Sgeid., 11 and Exs. C-D.) That provision allows

service on agents of nonresidents (someonerasiding or having a principal place of busingss

in the state) engaging in business in the sthteugh service “on the person who is in charg

for

le of

any business” in which the defendant is endaged by mailing a copy of the process and notice

of service to the nonresidentla. Stat. § 48.071. Plaintiff atteatively requestéeave to us
Florida’s last-resort provisiofor service on nonresidentshar do business in Florida wh

concealing their whereabouts. Fla. Stat. § 48.181.

117

le

Defendants deny the sufficiency of serviddey note, for example, that Naem’s shopping

center business is a registered LLC, not a salprftorship, and that service was attempted
person at a furniture store tenétated within thetsopping complex (at 29084th St.), not at th
shopping center itself (at 2900 34th St.) or on a person in charge of the shopping center
(Dkt. 20, Exs. A-C.) Defendants alsgject the apcability of the provisims allowing for servic
on nonresidents, statingi#t both alleged by plaiiif and undisputed thatlaem is a resident

Florida, and asserting that, even if he wasanBtorida resident, the séce on and mailing to
business in which he is nehgaged would not suffice.

Defendants appear to demonstrate inadequate service on Naem under Fla.
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48.031(2)(b). Also, in the absenafadditional information regardinNaem’s residence, it is not

clear whether service could be effecfrdsuant to 88 48.071 or 48.181. The Court doeg

however, find dismissal of theatins against Naem warranted.

Rule 4 is appropriately afforded Boeral and flexible construction.Borzeka v. Hecklef

739 F.2d 444, 447 (9th Cir. 1984RAccordDirect Mail Specialists, Inc. v. Eclat Computeriz
Techs,. 840 F.2d 685, 688 (9th Cir. 1988)CW, Locals 197 & 373 v. Alpha Beta C836 F.2c
1371, 1382 (9th Cir. 1984). Failure to strictlymgaly with service requirements does not war
dismissal if: “(a) the party that had to be sergetsonally received actual notice, (b) the defen
would suffer no prejudice from thefeet in service, (c) there isjastifiable excuse for the failu
to serve properly, and (d) theapitiff would be severely pregliced if his complaint wer
dismissed.”Borzeka 739 F.2d at 447.

The Court has broad discretion to either dggm@ complaint or quash an attempted se
of process.S.J. v. Issaquah Sch. Dist. No. 4470 F.3d 1288, 1293 (9th Cir. 2006) (citfagven
v. Sec. Bank Pac. Nat'l Ban&38 F.2d 1387, 1389 (9th Cir. 1976NVhere service may yet

accomplished and there is no unfair prejudice to the defendant, a court should quash serv

than dismiss the action, and permit thaimtiff to effectproper service.Wick Towing, Inc. V.

Northland No. C15-1864, 2016 U.S. Dist. LEXIS 8080Z2&{(W.D. Wash. Jung1, 2016) (citing
Umbenhauer v. Woo®69 F.2d 25, 30 (3d Cir. 1992)).

In addition, although requiring seéce within ninetydays after the filing of a complair
Rule 4(m) “contemplates the possibility of an extension of tingeJ, 470 F.3d at 1293See als(
Fed. R. Civ. P. 4(m). A court must extend Rd(en)’s ninety-day time period if the plaint

shows good cause for failure to timely servefenigant and, even without good cause, a cour

broad discretion to extend the time for serviédaw v. Williams473 F.3d 1038, 1040 (9th Cir.
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2007); Fed. R. Civ. P. 4(m). In exercising its téion, the court may consider factors suc
the length of delay in proper service, actual cetf the lawsuit, prejudice to the defendant,

the statute of limitationsEfaw, 473 F.3d at 1040-41.

and

Having now considered the facas related to the attempted service and other relevant

factors, the Court finds dismissal would not be appate and that additional time to effect ser

on Naem is warranted. There is actual noticéheflawsuit, the delay in service is relativ

minimal, defendants do not demtnase undue prejudice, and it apparent plaintiff would be

prejudiced by dismissal. Plaintiff's failure to @€t proper service is justifiable in light of the |3
of clarity as to Naem'’s location, place of residerend business endeavors. There is, at the
time, a reasonable prospect plaintiff could obtaiditional information andffect proper servic
if afforded the opportunity. The Court, thereforejects the request to dismiss for insuffici
service of process, quashes the attempted service, and grants plaintiff an additional ninet
serve Naem.

E. Rule 11 Sanctions

Local Civil Rule (LCR) 11 provides for costéed sanctions where an attorney or p
“without just cause” fails to contypwith procedural rles or a court ordepresents unnecesss:
motions or unwarranted oppositions to motions, oitsf@ prepare for presentation to the co
or who otherwise so multiplies or obstructs pineceedings in a case[.]” LCR 11(c). Defend:
seek sanctions for the commencement of thiem@against Suid Trucking “when a modicum
due diligence would have reveadlat cause of action could starehd because of the expen
incurred in filing the mbon under consideration(Dkt. 14 at 13.) Theyspecifically reques
payment of the costs and reasonable atlgghfees associated with their motion.

As plaintiff observes, defendandid not comply with the requirements to file a motion
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sanctions separately from any other motion aralltaw twenty-one days after service on ano
party before filing with the Court. Fed. R. CR. 11(c)(2). Plaintiff also submitted a surre
asserting misrepresentations in defendargply and praecipe accompanying a revised r¢
(Dkts. 22, 23, 23-1, and 26.) While declining tdvéeinto the accusations as to represental
made, the Court has no difficulty in concluding&i@ons are not warrarde As indicated abov
the Court finds a reasonable explanation for theing of Suid Trucking as a defendant, and ¢
not exclude the possibility Suittucking could be properly named a defendant in an amen(
complaint. The circumstances do not support the imposition of Rule 11 sanctions.

CONCLUSION

Defendants’ motion to dismiss (Dkt. 14) ENIED as to Mohammad in light of tf

automatic stay and, as to Naem and Suid Trnggkis GRANTED in part and DENIED in pat.

The Rule 12(b)(6) motion is GRANTED and piaif's claims agains Suid Trucking ars

DISMISSED without prejudice to submission ari amended pleading. The Rule 12(b)(1)

ther
ply
pply.

ions

1%

oes

led

e

D
C

and

Rule 12(b)(5) motions are DENIED, but the attéedpservice on Naem is quashed and plaintiff

is granted an additionainety (90) daysto effect service. The request for sanctions is DEN

The Court further directs the parties to maed confer and to provide input to the Cq
as to the status of these proceedings in ligtt@futomatic stay. Any submission with regar
the stay should not exceeeh (10) pages in length and must be filed on or beférebruary 23,

2018. The Clerk is directed to senat@py of this Order to the parties.

Mhaed o vt e

Mary Alice Theiler
United States Magistrate Judge

DATED this 6th day of February, 2018.
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