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UNITED STATES DISTRICT COURT
1C WESTERN DISTRICT OF WASHINGTON
11 AT SEATTLE
12
SEATTLE SPERM BANK, LLC,
13 L CASE NO. C17-1487 RAJ
Plaintiff,
14 ORDER
15 V.
16 CRYOBANK AMERICA, LLC;
17 MICHAEL BLAINE; and SANJAY
KUMAR,
18
Defendants.
19
20
l. INTRODUCTION
21
This matter comes before the Court on Defendants’ Motion to Dismiss. Dkt.|# 21.
22
Plaintiff Seattle Sperm Bank, LLC opposes the Motion. Dkt. # 24. For the reasons set
23
forth below, the CourGRANTSin part and DENIESin part Defendants’ Motion.
24
[I.  BACKGROUND
25
The following is taken from Plaintiff's Complaint, which is assumed to be trug for
26
the purposes of this motion to dismissanders v. Browrb04 F.3d 903, 910 (9th Cir.
27
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2007);see alsdole Food Co. v. Watt803 F.3d 1104, 1107 (9th Cir.2002) (holding that
in the context of a Rule 12(b)(2) motion for lack of personal jurisdiction, the court i$ to
take as true the allegations of the moaving pary and resolve all factual disputes in its
favor); Murphy v. Schneider Nat'l, Inc362 F.3d 1133, 1139 (9th Cir. 2004) (holding that
in the context of a 12(b)(3) motion the trial court must draw all reasonable inferences in
favor of the non-moving party and resolve all factual conflicts in favor of the non-mpoving
party).
Plaintiff is a limited liability company organized under the laws of the state of
Washington with its principal place of business in Seattle, Washington. Dkt. # 1 af { 1.
Plaintiff also operates in Phoenix, Arizonla. Defendant Cryobank America, LLC
(“Cryobank”) is a Texas limited liability company with its principal place of business in
Arlington, Texas.Id. at { 2. Defendant Michael Blaine and Defendant Sanjay Kumar are
residents of Arlington, Texas and former employees of Plairtifat 1 34. Plaintiff
Is a sperm bank that also employs a human-tissue and genetic panel screening prpcess.
Id. at T 8. As a sperm bank, Plaintiff is required to comply with U.S. Food and Drug
Administration (“FDA”) rules and regulations for the operation of a sperm donor and
cryobank businessSee21 C.F.R. 8§ 1271. Pursuantto 21 C.F.R. 8§ 1271.180, a spefm
donor business must keep and maintain a list of Standard Operating Procedures ({SOP”).
Id. at 1 9. Plaintiff is required to prepare over 50 SOP’s with over 100 regulated forms
that must be reviewed and updated on a regular biaksis.
Plaintiff's business operations expanded to Phoenix, Arizona in April of 2015.
at 1 12. Plaintiff hired Defendants Blaine and Kumar to work in their Phoenix, Arizpna
facility. Blaine was hired in May of 2015 as Lead Biological Analyst and Kumar was
hired in June of 2015 as a Biological Analyi. at  13. Blaine and Kumar both signed
an acknowledgment that that they received and reviewed Plaintiff's Employee Handbook
after they were hiredld. Both Defendants were tasked with managing the Phoenix

facility’s laboratory, equipment calibration, test result analysis, genetic reviews, angd
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adherence to FDA guidelines for tissue bankilty. They also had access to Plaintiff’s
network and file serverdd. at q 14.

On September 19, 2015, Kumar registered for the web domain name:
CryobankAmerica.comld. at  16. In March of 2016, Kumar and Blaine obtained &

business license with the Texas Secretary of State to operate Cryobank. Kumar ig

identified as “CEO and Co-Owner” and Blaine is identified as “CFO and Co-Owlukr,.

In December of 2016 and April of 2017, Kumar purchased two cryo-storage tanks

\"ZJ

from

Plaintiff through his father-in-lawld. On April 20, 2017, Blaine provided written notice

of resignation to Plaintiff.d. at 17. Blaine stated that he was leaving his employm
with Plaintiff because his wife was graduating from medical school and received a
residency in Texasld. On that same day, Kumar also provided written notice of
resignation to Plaintiff.ld. at § 18. Kumar stated that he was resigning because he
received “an offer as a manager at a biotech compddy.Following their departure,
Plaintiff engaged in an audit of its computer systems and discovered that between

December 15, 2016 and May 2, 2017, Kumar and Blaine copied 10 folders onto a

removable hard driveld. at § 20. The folders contained more than 1,500 documents,

including 67 SOP documents and 149 forritk. These materials were housed on a

server in Seattle, Washingtoid. at § 21.

ent

On October 2, 2017, Plaintiff filed a complaint alleging that Defendants violated

the Defend Trade Secrets Act, 18 U.S.C. 1886eq(“DTSA”) and the Washington
Uniform Trade Secrets Act, RCW Ch. 19.108 (“UTSA”). Plaintiff also alleges state

unfair competition and breach of fiduciary duty claims. Dkt. # 1. Defendants filed

aw

this

Motion to Dismiss pursuant to Federal Rule of Civil Procedure 12(b)(2), 12(b)(3), and

12(b)(6). Alternatively, Defendants request transfer of this case to the Northern Di
of Texas. Dkt. # 21.
[I1.  DISCUSSION

A. Personal Jurisdiction

ORDER 3
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Plaintiff has the burden of establishing personal jurisdictitiegler v. Indian
River County64 F.3d 470, 473 (9th Cir. 1995). “It is well established that where th
district court relies solely on affidavits and discovery materials, the plaintiff need of

establish grima faciecase of jurisdiction.”"Rano v. Sipa Press, In@87 F.2d 580, 587

n.3 (9th Cir. 1993). “Federal courts apply state law to determine the bounds of theli
jurisdiction over a party.Williams v. Yamaha Motor Ca851 F.3d 1015, 1020 (9th Cir,.

2017) (citing Fed. R. Civ. P. 4(k)(1)(A)). Washington’s long-arm statute, RCW
4.28.185, “extends jurisdiction to the limit of federal due proceSsuite v. Carnival
Cruise Lines113 Wn. 2d 763, 771, 783 P.2d 78 (1989). The due process clause g
the court jurisdiction over defendants who have “certain minimum contacts . . . sug
maintenance of the suit does not offend ‘traditional notions of fair play and substar
justice.” Int'l Shoe Co. v. Washingto826 U.S. 310, 316 (1945).

Personal jurisdiction can be found on either of two theories: general jurisdict
and specific jurisdictionBancroft & Masters, Inc. v. Augusta Nat'l In@223 F.3d 1082,
1086 (9th Cir. 2000). A defendant with “substantial” or “continuous and systematiq
contacts with the forum state is subject to general jurisdictebn*The inquiry whether
a forum State may assert specific jurisdiction over a nonresident defendant focuse
relationship among the defendant, the forum, and the litigatidridm Foods, Inc. v.
Acerchem Int'l, Ing 874 F.3d 1064, 1068 (9th Cir. 2017) (internal quotations omitte
As Plaintiff does not assert that Defendants are subject to general jurisdiction, the
will consider whether Defendants are subject to specific jurisdiction.

The court applies a three-part test to determine whether the exercise of spe
jurisdiction over a non-resident defendant is appropriate: (1) the defendant has eif
purposefully directed his activities toward the forunporposely availethimself of the
privileges of conducting activities in the forum, (2) the plaintiff's claims arise out of
defendant’s forum-related activities, and (3) exercise of jurisdiction is reasordatiben
Foods, Inc. v. Acerchem Int'l, In@74 F.3d 1064, 1068 (9th Cir. 2017). Plaintiff bea

rants
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the burden of satisfying the first two prondgschwarzenegger v. Fred Martin Motor C¢
374 F.3d 797, 802 (9th Cir. 2004). The burden then shifts to defendant to make a
“compelling case” that the exercise of jurisdiction would not be reasonkable.
a. Purposeful Direction

Where, as here, a case sounds in tort, the Ninth Circuit employs the purpos¢
direction test.Axiom Foods, Inc. v. Acerchem Int'l, In874 F.3d 1064, 1069 (9th Cir.
2017). The test derives from tBaldereffects test, which examines whether the
defendant (1) committed an intentional act, (2) expressly aimed at the forum state,
causing harm that the defendant knows is likely to be suffered in the forumidtate.
(citing Calder v. Jones465 U.S. 783 (1984))lt is undisputed that Kumar and Blaine
copied documents from Plaintiff's server onto a flash drive and “walked out with thq
Dkt. # 50 at 1 51. As this is an intentional act, the first prong is satisfied. Plaintiff 1
next demonstrate that Defendants expressly aimed their intentional acts at the ford
express aiming requirement is not satisfied by a defendant’s knowledge of the plai
forum connections and the foreseeable harm the plaintiff suffered in that fésiom
Foods Inc, 874 F.3d at 1069. Instead, the analysis focuses on the defendant’s owi
contacts with the forumld. at 1070. In this case, Plaintiff alleges that Defendants
misappropriated its trade secrets in order to use them in the creation of a competin
business in Texas. Although Kumar and Blaine spent a limited amount of time
physically in Washington, physical presence is not a jurisdictional prerequisite.
Defendants worked for a company whose principal place of business is in Seattle,
Washington, a fact that they had knowledge of, as Defendants attest that Blaine
interviewed for his job there and Kumar had his initial training there. Dkt. # 22. KU

and Blaine downloaded the allegedly misappropriated information from servers log

Seattle, Washington. Not only is Plaintiff headquartered in Seattle, but Defendant$

actions allegedly caused harm likely to be suffered in Washington. Plaintiff alleges

it operates in Washington and in Arizona, therefore the harm to Plaintiff would li&el

oful
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suffered in either of those states. “[I]n appropriate circumstances a corporation ca
economic harm both where the bad acts occurred and where the corporation has i
principal place of businessMavrix Photo, Inc. v. Brand Techs., In647 F.3d 1218,
1231 (9th Cir. 2011) (internal quotations omitted). While Defendants were not in
Washington when they allegedly accessed Plaintiff's server, they allegedly
misappropriated trade secrets from a Washington company, while knowingly work
a Waslngton-based company, from a server located in Washington; all of which le
the assumption that Defendants knew that Plaintiff would likely suffer harm in
Washington.
b. Arising Out Of

The Ninth Circuit has adopted a “but for” analysis to determine whether the
at issue arose from a defendant’s forum-related condienken v. Empb03 F.3d
1050, 1058 (9th Cir. 2007). Plaintiff's claims arise out of Defendants’ actions,
specifically, Defendants’ alleged copying of over 1,500 documents from Plaintiff’'s
serveran Washington.Defendants do not dispute that documents were copied, but
instead argue that it is possible that Defendants could have copied paper versions
documents on site in Arizona, therefore Plaintiff’'s claims could have dr@m@nconduct
that did not occur in WashingtdnDkt. # 5. This argument is nonsensical and its
premise is unsubstantiated. Defendants do not make any allegations to support th
possibility nor do they assert that this is what they actually did. Further, they do ng

that they copied the documents at issue.

! Plaintiff requests that the Court strike the new “facts” and arguments naised
Defendants’ Reply. Defendants do not contend that they copied paper versions of the
documents, but instead argue that tbeyldhave. These particularguments at issue@eanot
new. They were raised in response to arguments made by Plaintiff. The Condslecli
Plaintiff's request
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c. Exercise of Jurisdiction is Reasonable

As Plaintiff has satisfied the first two prongs required to establish specific
jurisdiction, the burden shifts to Defendants to make a “compelling case” that exert
jurisdiction is not reasonablé&schwarzeneggeB74 F.3d at 802. There are seven fac
a court must consider when determining whether exercise of jurisdiction is reasona
“(1) the extent of the defendants' purposeful interjection into the forum state's affai
the burden on the defendant of defending in the forum; (3) the extent of conflict wit
sovereignty of the defendants' state; (4) the forum state's interest in adjudicating t
dispute; (5) the most efficient judicial resolution of the controversy; (6) the importal
the forum to the plaintiff's interest in convenient and effective relief; and (7) the exi
of an alternative forum.'CE Distribution, LLC v. New Sensor Car380 F.3d 1107,
1112 (9th Cir. 2004).

Defendants present no argumesgarding this aspect of the specific jurisdictio
analyss in their Motion. While Defendants make a cursory argument that exercise
jurisdiction would be inconvenient in their Reply, “a movant may not raise new fact
arguments in his reply brief.United States v. Puert882 F.2d 1297, 1300 n.1 (9th Ci
1992). Therefore, Defendants’ new arguments will not be considered for the purpq
evaluating whether they are subject to specific jurisdiction. Defendants have not n
“compelling case” that this Court’s jurisdiction would not be reasonable. Therefore
Plaintiff has met its burden to establishrama faciecase thathis Court has jurisdiction
over Defendants

B. Failureto Statea Claim

2 Defendants also argue that Plaintiff's case should be dismissed bPtainsi fails to

plead damages sufficient to establish divensitisdiction. As Plaintiff asserts federal question

jurisdiction pursuant to its DTSA claim anak noted below, has sufficiently pled that claim,
Court need not consider that argument here.
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Fed. R. Civ. P. 12(b)(6) permits a court to dismiss a complaint for failure to state a

claim. The rule requires the court to assume the truth of the complaint’s factual
allegations and credit all reasonable inferences arising from those alleg&anders v.
Brown 504 F.3d 903, 910 (9th Cir. 2007). A court “need not accept as true conclu

allegations that are contradicted by documents referred to in the compMamZarek v

s0ry

St. Paul Fire & Marine Ins. C9519 F.3d 1025, 1031 (9th Cir. 2008). The plaintiff must

point to factual allegations that “state a claim to relief that is plausible on its fae#.”
Atl. Corp. v. Twombly550 U.S. 544, 568 (2007). If the plaintiff succeeds, the comp
avoids dismissal if there is “any set of facts consistent with the allegations in the
complaint” that would entitle the plaintiff to reliefd. at 563;Ashcroft v. Igbal556 U.S.
662, 679 (2009).

A court typically cannot consider evidence beyond the four corners of the
complaint, although it may nglon a document to which the complaint refers if the
document is central to the party’s claims and its authenticity is not in questander v.
Lopez 450 F.3d 445, 448 (9th Cir. 2006). A court may also consider evidence sub
judicial notice. United States v. Ritchi@42 F.3d 903, 908 (9th Cir. 2003).

a. Defend Trade Secrets Act Claims

Under the DTSA, “[a]n owner of a trade secret that is misappropriated may |
civil action . . . if the trade secret is related to a product or service used in, or inten
use in, interstate or foreign commerce.” 18 U.S.C. 8§ 1836(b)(1). A trade secretis
defined as:

all forms and types of financial, business, scientific, technical, economic, or

engineering information, including patterns, plans, compilations, program

devices, formulas, designs, prototypes, methods, techniques, processes,
procedures, programs, or codes, whether tangible or intangible, and

whether or how stored, compiled, or memorialized physically,
electronically, graphically, photographically, or in writing if—

(A) the owner has taken reasonable measures to keep such information

laint
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ded for

ORDER 8



© 00 N O 0o M W N PP

N N NN NN NDNR R R PR B B B R R
N o0 N W N B O © o N oo 0N W N RO

secret; and

(B) the information derives independent economic value, actual or
potential, from not being generally known to, and not being readily
ascertainable through proper means by, another person who can obtain
economic value from the disclosure or use of the information.

18 U.S.C. § 1839(3)(A)(B). “Misappropriation” includes both acquisition and disclg
of trade secrets. 18 U.S.C. 88 1839(5)(A) & (B). Defendants argue that the Comp
fails to state a DTSA claim because Plaintiff does not allege what “reasonable mez

it took to keep the information at issue secret. Plaintiff alleges that it took “precaut

sure
laint

ASures

ons to

prevent the misuse of its confidential information, including its SOP’s.” Dkt. # 1 at|f 11.

Plaintiff further alleges that all of its employees are required to verify receipt and reg
of an employee handbook by signatulé. The employee handbook contains the

following provisions:

Confidential and proprietary information concerning Seattle Sperm Bank’s
business, or clients/customers which is not generally available to the public,
must not be disclosed to anyone outside the Company, either during
employment or after termination.

Such confidential and proprietary information includes, but is not limited
to, the Company’s trade secrets, method of conducting or obtaining
business, business or operating plans, finances and financial information
.. . technical know-how . . . or any other information or confidences
relating to the Company.

You may not disclose this information or use this confidential information
to further your personal interest or that of any person or entity other than
the Company.

Id. Plaintiff also alleges that access to Plaintiff's network and file servers was limit
certain employees that played “important rolekl” at § 14. The Ninth Circuit has fou
that “reasonable efforts” include advising employees of the existence of a trade se

limiting access to a trade secret, and controlling accehbeg titade secretSee Buffets,

view

ed to
nd

cret,
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Inc. v. Klinke 73 F.3d 965, 969 (9th Cir. 1996). Plaintiff's allegations that it limited
access to the network and file servers to employees with specific roles and asked
employees to keep Plaintiff’'s “trade secrets, method of conducting or obtaining bus
business or operating plans” confidential are sufficient to support Plaintiff’'s contenf
that it took reasonable measures to keep the information at issue secret.

Plaintiff also alleges Defendants gained a competitive advantage in the indu
because the development of the required SOP’s represents a large initial investms
the part of a company. Dkt. # 1 at 11 9, 10. Plaintiff further alleges that its compel
and other new industry entrants would find these SOP’s valuable if they were didar
As any new company in Plaintiff’'s industry would need to either obtain or develop
own SOP’s in order to be in compliance with federal regulation, a possible shortcu
that process has economic value. Plaintiff has sufficiently alleged that the informa
iIssue derives its economic value from not being generally known to other compani
the industry. Assuming the truth of Plaintiff's factual allegations, Plaintiff sufficientl
states a claim pursuant to the DTSA.

b. Washington Uniform Trade Secrets Act Claims

Washington's Uniform Trade Secrets Act (“UTSA”), RCW 19.108.030(1),

provides a “complainant may recover damages for the actualdassd by

misappropriation” of trade secrets. UTSA defines “trade secret” as:

... information, including a formula, pattern, compilation, program,
device, method, technique, or process that:

(a) Derives independent economic value, actual or potential, from not being
generally known to, and not being readily ascertainable by proper meansg
by, other persons who can obtain economic value from its disclosure or
use; and

(b) Is the subject of efforts that are reasonable under the circumstances to
maintain its serecy.
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RCW 19.18.010(4). As noted above, Plaintiff has sufficiently alleged that the
information at issue derives its economic value from not being generally known to
in the industry and that it took reasonable efforts to maintain its secrecy.

However, Defendants argue that under Washington law, an employee that h
signed a non-compete agreement can use “general knowledge, skills, and experie
acquired under his former employer” to engage in competitive employment as long
that information is not a trade secret acquired in the course of previous employme
he is not using that trade secret to the detriment of the former employer. Dkt. # 21
see also Ed Nowogroski Ins., Inc. v. Rucl&7 Wash. 2d 427, 450, 971 P.2d 936, 94
(1999). Defendants argue that they are not in violation of UTSA because they did
sign a non-compete agreement and are not generally competing against Plaintiff d
their location in TexasAccepting Defendants’ argument is to accept their contentio
that the information they acquired is not a trade secret. Whether or not Defendant
signed a non-compete or are now competing with Plaintiff is irrelevant unless they
establish that threshold issue.

Defendants argue that the information at issue is not a trade secret because
commercially available from many sourcd3efendants submit an exhibit that they
contend is a price quote for the value of the standard operating procedures at issu
case.Dkt. # 22 Ex. A. The document submitted by Defendants is not a document 1
central to Plaintiff’'s claims, the authenticity of which is not in question. Defendants
did not request that the Court take judicial notice of this exhibit. Therefore, the Co
will not consider this exhibit for the purposes of this Motion. Whether the SOP’s at
are readily commercially available, or whether Plaintiff invested considerable time,
money, and resources in developing SOP’s specific to its company, are all questio
would be inappropriate to consider at this stage in these procee®ilag#iff need only

state a claim to relief that is plausible on its facdefeat a motion to dismiss.
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Defendants provide no other persuasive argument that Plaintiff fails to state a clair
UTSAS.
c. Unfair Competition Claims

Defendants argue that Plaintiff’'s unfair competition claim should be dismisse
vague because it does not provide the legal basis on which Plaintiff makes its clair
Federal Rule of Civil Procedure 8(a) states that “[a] pleading which sets forth a cla
relief ... shall contain ... a short and plain statement of the claim showing that the p
is entitled to relief.” Fed. R. Civ. P. 8. To comply with Rule 8, Plaintiffs must plead
short and plain statement of the elements of their claims, identifying the transactio
occurrence giving rise to the claim and the elements of the prima facieBadeésta v.
Los Angeles Cty216 F.3d 837, 840 (9th Cir. 2000). The Court finds that Plaintiff's
Complaint does not comply with the requirements of Rule 8 with regards to its unfa
competition claim. Plaintiff merely states that Kumar and Blaine breached their fid
duties to Plaintiff and “engaged in and continue to engage in unfair competition ag
Plaintiff.” Plaintiff incorporates all of its prior allegations into its unfair competition
claim but does not sufficiently allege how Defendants engaged in or are engaging
“unfair competition.” Plaintiff's Responde DefendantsMotion similarly provides no
further explanation, simply stating that Kumar and Blaine accepted salary from Plg

while “conspiring to compete”. The Complaint does not provide “fair notice of wha

the claim is and the ground upon which is resthnson v. Riverside Healthcare Sys.

LP, 534 F.3d 1116, 1122 (9th Cir. 2008). Defendant's MotidBR&ANTED as to

Plaintiff's unfair competition claim.

3 Defendants contend that Plaintiff's UTSA claim fails &ese “no improper means we
used to acquire the alleged secrets,” but provide no details or further exppianatupport this
contention. The Court cannot presume to know the substance of Defendants’ argument
none is providedThis argument willnot be considered for the purposes of this Motion.
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C. Venue

The district court has discretion to adjudicate motions to transfer according t
individualized casdyy-case consideration of convenience and fairness under 28 U.§
1404(b). Jones v. GNC Franchising, In@11 F.3d 495, 498 (9th Cir. 2000). Section
1404(a) requires that (1) the district to which defendant seeks to have the action
transferred is one in which the action might have been brought, and (2) the transfe
the convenience of the parties and witnesses and in the interest of justice. 28 U.S
1404(a). The court may weigh the following factors in its determination ehgtnsfer
Is appropriate in a particular case: “(1) the location where the relevant agreements
negotiated and executed, (2) the state that is most familiar with the governing law,
plaintiff's choice of forum, (4) the respective parties’ contacts with the forum, (5) th
contacts relating to the plaintiff's cause of action in the chosen forum, (6) the differ
in the costs of litigation in the two forums, (7) the availability of compulsory proces:
compel attendance of unwilling non-party witnesses, and (8) the ease of access tg
of proof.” Jones211 F.3dat 498-99. “The defendant must make a strong showing
inconvenience to warrant upsetting the plaintiff's choice of forubetker Coal Co. v.
Commonwealth Edison C@B05 F.2d 834, 843 (9th Cir. 1986).

Defendants argue that venue is improper in Washington because none of the

Defendants or Defendants’ witnesses reside in Washington and Plaintiff has not
established that a substantial part of the alleged events giving risg hoeattter occurred
in this District. Defendants argue that this case should be transferred to the Northg
District of Texas but provides no argument that this case could have been brought
District, or that the transfer would be for the conveniendaotiparties and in the
interest of justice. Plaintiff is a resident of Washington and is incorporated under t
laws of Washington. Plaintiff's headquarters are in Seattle, Washington. The eve
gave rise to this matter occurred in partyWashington. This Court would also be mos

familiar with the governing law, as Plaintffings mosbf its claims under Washington
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state law. Defendants fail to make the strong showing of inconvenience required t
overrule Plaintiff’'s choice of forum. Therefore, Defendants’ Motion to Transfer is
DENIED.

V. CONCLUSION

For the foregoing reasons, the CZBRANT S Defendants’ Motion to Dismiss
with respect to Plaintiff's unfair competition claim aD&NIES Defendants’ Motion
with respect to Plaintiff's DTSA and UTSA claimBefendants’ Motiorto Transfer is
DENIED. Dkt. # 21.

Dated this 9tlday ofAugust, 2018.

vV
The Honorable Richard A. Jones
United States District Judge
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