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4 UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON

5 AT TACOMA

6 DAPHNE C,
CaseNo. 2:17ev-015937TLF

7 Plaintiff,
V. ORDER REVERSING AND

8 REMANDING DEFENDANT'S
COMMISSIONER OF SOGIL DECISION TO DENY BENEFITS
9 SECURITY,

10 Defendant.

H Plaintiff has brought this matter for judicial reviewd#fendant’s denial ofdn
12 application for disability insurance benefithe parties consented to have this matter heard by
= theundersigned Magistrate Judge. 28 U.S.C. 8 636(c), Federal Rule of Civil Procedureal 3; Loc
H Rule MJR13. For the reasons set forth below, the Creuerses defendanttecision and
= remands for an award of benefits.
e INTRODUCTION

Y OnMarch 20, 2015, this Got reversed the Commissioner’s decisiomplaintiff's first
1 Social Security appeal and remandedfurther administrative proceedings. AR 1120-B3e
+ factsrelating tothe firstappeal are set forth in that decision and will not be repeated here.
* On Jauary 6, 2016, a second hearing was held at which plaintiff appeared and testified,
ot andvocational experWilliam Weiss,appeared by phone, but did not test®R 1030, 1056-
2 1087. In a written decision dated August 22, 2Q4& ,ALJ again determindtiat plaintiff was
= not disabled. AR 1033-1047.
24

25
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At step one, the ALJ found that plaintiff had not engaged in substantial gainful activity

during the period from her alleged onset date of February 1, 2005 through her dasutast of
December 31, 2007 (the relevant peribdR 1033. At step two, the ALJ found plaintiff had tf
following severe impairmentéibromyalgia, chronic fatigue syndrome, chronic headaches,
depression, and substardependenceAR 1033.At step three, the ALfbundthat plaintiffdid
not have an impairment or combination of impairments that met or medically equaled the
severity of one of the listed impairments. AB33-1034. The ALJ then considered plaintiff's
residual functional capacity (RFC) and found at step four that she could not performsther p
relevant work, but that she could perform other jobs that exist in significant raimtibe
national economy at step five, and therefore she was not disabled. AR 1034-1047.

It appears that the Appeals Council did not assume jatisdiof the matter, making the

ALJ’s decision the Commissioner’s final decisiarhich plaintiff appealeth asecond

complaint filedwith this Court on October 26, 2017. Dkt. 1; 20 C.F.R. 88 404.981, 416.148{.

Plaintiff seeks reversal of thi_J’s August 22, 2017 decision and remand foraavard
of benefits, or in the alternative for further administrative proceedingsnarthe ALJ erred(l)
in evaluating the medical opinion eviden(® in evaluating plaintiff's testimony; (3) in
evaluating tlk lay witness evidencand(4) in evaluating step three. Dkt. 8. The Court agreeqg

ALJ erred,and ordergseversal and remand for an award of benefits.

1 To be entitled to disability insurance benefits, plaintiff “must establish higtdisability existed on or before” thg
date his insured status expirdddwell v. Apfel 161 F.3d 599, 601 (9th Cir. 1998ge also Flaten v. Serof

Health & Human Ses, 44 F.3d 1453, 1460 (9th Cir. 1995) (social security statutory scheme segjsability to
be continuously disabling from time of onset during insured status totiapplication for benefits, if individual
applies for benefits for current disability after expiration of instatlis). To be entitled to disability insurance
benefitstherefore, plaintiff must establish sivas disabled prior to or as DEcember 312007 Tidwell, 161 F.3d
at 601.
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DISCUSSION
The Court will uphold an ALJ’s decision unless: (1) the decision is based on legal &
or (2) the decision is not supported by substantial evid&eeels v. Berryhill374 F.3d 648,
654 (9th Cir. 2017). Substantial evidence is “such relevant evidence as a reasondbtaght
accept as adequate to support a conclusidmevizo v. Berryhill871 F.3d 664, 674 (9th Cir.

2017) (quotingoesrosiers v. Sec'y of Health & Human Ser846 F.2d 573, 576 (9th Cir.

1988)). This requires “more than a mere scintilla,” though “less than a prepondéraf the
evidenceld. (quotingDesrosiers 846 F.2d at 576).

If more than one rational interpretation can be drawn from the evidence, then the G
must uphold the ALJ’s interpretatio®rn v. Astrue495 F.3d 625, 630 (9th Cir. 2007). That is
“[w]here there is conflicting evidence sufficient to support either outcothe,Court “must
affirm the decision actually madeXllen v. Heckler749 F.2d 577, 579 (9th Cir. 1984) (quotin
Rhinehart v. Finch438 F.2d 920, 921 (9th Cir. 1971)). The Court, however, may not affirm
locating a quantum of supporting evidence and ignoring the non-supporting evidemee.
Astrue,at 630.

The Court must consider the administrative record as a w@akleison v. Colvin,759
F.3d 995, 1009 (9th Cir. 2014). The Court also must weigh both the evidence that support
evidence that does not support the ALJ’s conclusacblhe Court may not affirm the decision
of the ALJ for a reason upon which the ALJ did not relyRather, only the reasons identified

by the ALJ are considered in the scope of the Court’s review.

l. ALJ’s Evaluation of the Medical Opinion Evidence

Plaintiff challenges the ALJ’s desion discountingheopinion of treating
rheumadlogist,Richard Néman, M.D. Dkt. 8 at 11-13.

Three types of physicians may offer opinions in Social Security casesht&g who
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treat[ed] the claimant (treating physicians); (2) those who examine[d]idiindf treat the
claimant (examining physicians); and (3) thede neither examine[d] nor treat[ed] the claimg
(non-examining physicians)’esterv. Chater,81 F.3d 821, 83(®" Cir. 1996).A treating
physician's opinion is generally entitled to more weight than the opinion of a edwtor
examined but did not treat the plaintiff, and an examining physician's opinion iskener
entitled to more weight than that of a non-examining physitéaA non-examining physician’s
opinion may constitute substantial evidence if “it is consistent with otherendept evidence
in the record.’ld. at 830-31;Tonapetyan242 F.3d at 114%n ALJ need not accept the opinio
of a treating physician, “if that opinion is brief, conclusory, and inadequately se@ gty
clinical findings” or “by the record as a whold&atson v. Comm’r of Soc. Sec. Ad59 F.3d
1190, 11959th Cir. 2004) see also Thomas v. Barnha278 F.3d 947, 957 (9th Cir. 2002);
Tonapetyan v. Halte242 F.3d 1144, 1149 (9th Cir. 2001).

Even when a treating or examining physician’s opinion is contradicted, amay.dnly
reject that opinion “by providing specific and legitimate reasons that are seghpgrsubstantia
evidence. Trevizo v. Berryhill 871 F.3d 664, 675 (9th Cir. 2017) (quotRgan v. Comm’r of
Soc. Se¢528 F.3d 1194, 1198 (9th Cir. 2008)). However, the ALJ “need not diatuss
evidence presented” to him or heincent 739 F.2d at 1394-9%nternal d¢tation omitted)
(emphasis in original). The ALJ must only explain why “significant probatneeace has been
rejected.”ld.; see also Cotter v. Harri$42 F.2d 700, 706-07 (3rd Cir. 198Gparfield v.
Schweiker732 F.2d 605, 610 (7th Cir. 1984).

“[A]ln ALJ errs when he rejects a medical opinion or assigns it little weighewbing
nothing more than ignoring it, asserting without explanation that another medical opimorei

persuasive, or criticizing it with boilerplate language that fails to offer st@utive basis for his
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conclusion.”Garrison v. Colvin 759 F.3d 995, 1012-13 (9th Cir. 2014) (citMguyen v.

Chater, 100 F.3d 1462, 1464 (9th Cir. 1996)). As the Ninth Circuit has stated:
To say that medical opinions are not supported by sufficient objective findings or
are contrary to the preponderant conclusions mandated by the objective findings
does not achieve the level of specificity our prior cases have required, even when
the objective factors are listed seriatim. The ALJ must do more than offer his
conclusions. He must set forth his own interpretations and explain why they, rather
than the doctors’, are coote

Embrey v. BowerB49 F.2d 418, 421-22 (9th Cir. 1988) (internal footnote omitted).

In July 2006, Dr. Neiman diagnosphhintiff with “[d]evastating foromyalgia and€CFS
[chronic fatigue syndrome,]” and opined that she “[c]an barely do anything around tle¢, hou
and is] [c]learly unable to work[.]” AR 560. In 2011, Dr. Neiman opined that plaintiff isbieng
to function because of problems with pain, fatigue and mentatiamig] has been incapacitateq
since 2003. AR 252. He found that plaintiff Hteddemnessto palpation throughout her bodyll
range of motion thatvas painfulat times, and difficulty with memory and concentration. AR
252. He also noted plaintiff gets frequent migraine headaches. AR 252.

The ALJ gave DrNeiman’sopinionslittle weightfor threereasons: (1) Dr. Neiman’s
opinionsdid not describe any specific vocational limitati@mglthe issue of whether plaintiff
could work was reserved for the Commissioner; (2) Dr. Neiman’s ogimeneinconsistent
with thetreatment ntes; awl (3) Dr. Neiman did not review the entire record and his opinion;
were inconsistent with the overall recGrdR 1043-44.

Dr. Neiman'’s opinios werecontradictedby Dennis Koukol, M.D., and thuthe ALJ
was required to articulatgpecific and legitimateesasons supported by substantial evidence i

record to discount his opiniofrevizq 871 F.3d at 675.

2 Defendant argues that the ALJ provided four legally sufficient reafsomiving little weight to Dr. Neiman's
opinion. Dkt. 9 at 13. However, the Court finds that the first two reastumsgd be considered together.
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A. Vocational Limitations antbsue Reserved for Commissioner

First, the ALJ found Dr. Neiman’s opiniodgd not reflect specific vocational limitations
and therefore, did not constitute medical opinidiee ALJcharacterizedr. Neiman'’s opinions
thatplaintiff cannot workaslegal conclusionswhich arereserved to the Commissioner. AR
1043 (citing 20 C.F.R. 88 404.1527(e)(1) and 416.927(e)(1)).

This was an incorrect characterizati@r. Neiman’s opinions were noterely an
“administrative finding that [is] dispositive of a case, i.e. that would direct tieendimation or
decision of disability.” 20 C.F.R. § 404.1527(d)(Rather, Dr. Neiman’s opinions discugse
severity ofplaintiff's impairments and the impact trerdaily activities. AR 252.Therefore, this

is not aspecific or legitimat@eason to reject DNeiman’s opinions.

B. Internal InconsstenciesandSubjectiveReports

Next, he ALJ found that Dr. Neiman’s opinions did not show objective findings
consistent with the level of functional limitatnAR 1043An ALJ may discount a treating
physician’s account when it is contradicted by the physician’s own recandsim v. Colvin
763 F.3d 1154, 1161 (9th Cir. 2014). However, here, the ALJ failed to properly consider
plaintiff's fiboromyalgiarelated symptomsiiaccordance with SSR 12-2p (issued in 2012), an
did not follow the reasoning of the Ninth Circuit opinigevels v. Berryhill874 F.3d 648 (9th
Cir. 2017) (published before the ALJ’s decision was issued).

The ALJ pointed to several objective normal test results, finding no abnormality in
musculoskeletal, neurological or mental function. AR 1043-44 (citing AR 262-3jalso
noted plaintiff had good and bad days, but improved in 2008 after new mediSateorl.

In Revelghe Ninth Circuit provided the following background regarding fibromyalgig

and how it should be evaluated in the context of a Social Security appeal:
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Fibromyalgia is a rheumatic disease that causes inflammation of the fibrous

connective tissue components of muscles, tendons, ligaments, and other tissue}

Typical symptoms include chronic pain throughout the body, multiple tender
points, fatigue, stiffness, and a pattern of sleep disturbance that carbaiatee
cycle of pain and fatigue. What is unusual about the disease is thatsthitering

from it have muscle strength, sensory functions, and reflexes that are nornral. The
joints appear normal, and further musculoskeletal examination indicates no
objective joint swelling. Indeed, there is an absence of symptoms that a lay pers
may ordinarily associate with joint and muscle pain. The condition is diagnosed
entirely on the basis of the patients' reports of pain and other symptomsaifere
no laboratory tests to confirm the diagnosis.

Therefore, diagnosis of filbromyalgia does not rely era)s or MRIs. Further, SSR
12-2P recognizes that the symptoms of fibromyalgia wax and wane, and that a
person may have bad days and good days. In light of this, the ruling warns that after|
a claimant has established a diagnosis of fibromyalgia, an analysis oF@er R
should consider a longitudinal record whenever possible.
Revels874 F.3d at 656-657 (internal quotations aiations omitted).
Here, in discounting Dr. Neiman’s opinions, the ALJ cited to objective examination
results thafaccording to the ALJ’s assessment) woulattesistent with debilitating
fiboromyalgia. For example, the ALJ emphasized examinations where plaedifienderness to

palpation but normal gait, mental status, strength, range of matidsensation. AR 1043-44

(citing AR 262-272)SeeRevels874 F.3d at 656-57 (“typical [fibromyalgia] symptoms include

chronic pain throughout the body, multiple tender points, fatigue .... What is unusual abou
diseasas that those suffering from it have muscle strength, sensory functions, ardgéefat

are normal.”)internal citatiois omitted).This is exactly what the Ninth Circuit Revelsvarned
againstSee Revel874 F.3d at 656&7. In addition fiboromyalgia is “diagnosed ‘entirely on the
basis of the patientsépots of pain and other symptoms,” and thihe ALJ erred by rejecting
Dr. Neiman'’s opinions on grounds that Dr. Neiman retinglaintiff's seltreports.Revels 874

F.3d at 656-5Tinternal citations omitted).
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The recordndicatesplaintiff’'s fioromyalgia wasot effectively controlled—plaintiff's
symptoms waxed and waned, which is characteristic of fioromy&gm.e.gAR 51-54, 57,
1065-67 (plaintiff testified that she has good days on bad days, good days are limitedoto t\
six days per monthAR 47, 310-545, 561-97, 603-806, 807-1014, 1024-26, {ihtiff has
seen naturopaths, neurologists, rheumatologists, and pain management spaoidtiatstried a
number of treathents to alleviate her symptoms including physical therapy, hydrotherapy,
biofeedback, acupuncture, chiropractic manipulatistieich and relaxation classeseditation,
epidural and trigger point injections, narcotics, muscle relaxants, anti-capsesnd
benzodiazepingsSSR 122p, 2012 WL 31086%Revels 874 F.3d at 65657 (“the symptoms ¢
fiboromyalgia wax andwane’ and that a person may have ‘bad days and good )iéysernal
citations omitted)Beneckey. Barnhart,379 F.3d587, 590 (9th Cir. 2004}tating that “there is
no cure” forfibromyalgia).

There was not substantial evidence to supporitlles decision discounting Dr.
Neiman’s opinions, and the ALJ made a legal error uR@eeldy discountingDr. Neiman’s
opinions on the ground that his opinions were intest with his treatment noteSee Revels

874 F.3d at 656-57.

C. Overall Record

Third, the ALJ found that Dr. Neiman did not review the entire record, and his opini
were inconsistent with the overall record. AR 408pecifically, theALJ stated, “unlike Dr[ ].
Neiman, | have reviewed the entire record. | find that there are other fdzbese also
inconsistent with the doctor[’]s opinion[ ]. For instance, inconsistent with [his] @pioi

disabling limitationssince [] 2003, the claimant did not apply for disability until 2011.
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Moreover . . . it appears that the claimant was able to work with her impairments im2004 4
2005.” AR 1044.

A physician’s opinion of the level of impairment may be rejected because it is
unreasonable in light of other evidence in the reddiargan v. Comm’r. Soc. Sec. Admih69
F.3d 595, 601 (9th Cir. 1999). In fiboromyalgiases, the Social Security Admington
recommends looking at longitudinal records because the symptoms of fiboromyedgiarid
wane,” and a person may have “bad days and good days.” SSR 12-28e¢ #iso Revel874
F.3d at 663.

It is not clear what record3r. Neimanreviewed at the time of his evaluatioBgeAR
252-295, 558-560, 1275-1279, 1302-1315, 1567-1576. Contrary to the ALJ's suggestion,
diagnosingohysicianis notrequired tareviewevery past medical recqrdspecially where, as
here, that source was ttreating rheumatologist for plaintiff's fiboromyalgi&8eeSSR 12-2p,
2012 WL 3104869 at *FRevels874 F.3d at 664 (“When a treating provider's opinion is not
entitled to ‘controlling weight’ because of substantial contradictory evedehat opinion istill
‘entitled to deferace’ based on factors such as the length and nature of the treatment
relationship.”) (citingOrn v. Astrue495 F.3d 625, 632-33 (9th Cir. 2007); 20 C.F.R. §
404.1527(c)).

The ALJ failed to weigh the six factors from the SSA taggonsconcerning the opinions
of Dr. Neiman. AR 1043-44; 20 C.F.R. 8 404.1527(c)(@)€‘When a treating physician's
opinion is not controlling, it is weighted according to factors such as the length oddtradnt
relationship and the frequency of examination, the nature and extent of the treatment
relationship, supportability, consistency with the record, and specialization @fykeian.”);

see Trevizp871 F.3d at 675. The broad principle of consisteseg?20 C.F.R. § 404.1527(c)(4
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does not relieve an ALJ of the responsibility to consider other factors—includihgatag
relationship or the specialization of the physician—whenever an examining soopaabn
contradicts a treating provider’s opinidn.fiboromyalgia cases, the Ninth Circuit has repeated
given a treating rheumatologist’s opinion deference because of the fe@eckanowledge” and
extensive treatment relationshipevels874 F.3d at 664ee alsBenecke379 F.3d at 594 n 4.
Furthermore, an independertiewof therecorddoes not reveal any other conditions
that could account for the majority of plaintiff's symptoms, such as fatigue ardatized pain
that waxes and waneSeg e.g, AR 232-1026see als&SSR 122p, 2012 WL 3104869 (“the
symptoms and signs of [fibromyalgia] may vary in severity over time andereybe absent of
some days”)Revels 874 F.3d at 663.
The ALJ's finding that plaintifivas able to workrom March 2004 to January 2005, AR
1042, 1044, does not constitute substantial eviddreeCourt previously notethatthe record
shows plaintiff was not working as a full-time property manager—her husband waegvand
she was not able to help. AR 1128-29. Plaintiff does laohadisabilitybeforethe alleged onset
date of February 1, 2005, at which time she was no longer employed. Thus, whether Dr.
Neiman’s opinion is contradicted by the fact that plaintiff was emplogéarethe alleged onset
date is not material.
The ALJ’s conclusion that plaintiff's application date of July 26, 2011, somehowsshg
her symptoms were not as severe as she alleged is not sufyyaeedrd.There are numerous
treatment notes documanyg plaintiff’'s chronic pain and fatigue between 2005 and 268&&.
e.g, AR 252, 558-60, 564-565, 566-573, 575-597.
After considering the record and the ALJ’s findings, the Court concludes thed chmes

not support the ALJ’s finding Dr. Neiman’s opinions were incdasiswiththe overall record.
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Therefore, the ALJ has failed to providsgecific and legitimateeason, supported by
substantial evidence, for giving little weight to Dr. Neiman'’s opinions. Atingly, the ALJ
erred.

D. Harmless Error

“[H]armless error principles apply in the Social Security contélbfina v. Astrue674
F.3d 1104, 1115 (9th Cir. 2012). An error is harmless, however, only if it is not prejudicial
claimant or “inconsequential” to the ALJ’s “ultimate nondisability determinatiStotit v.
Commissioner, Social Security Admib4 F.3d 1050, 1055 (9th Cir. 2006¢e Molina674
F.3d at 1115. The determination as to whether an error is harmless requiresspécifse-
application of judgment” by the reviewing court, based on an examination of the resmbed m
“without regard to errors’ that do not affect the parties’ ‘substantiatsifjiMolina, 674 F.3d at

1118-19 @uotingShinseki v. SandersS56 U.S. 396, 407 (2009)).

o the

In the RFC assessment, the ALJ found that plaintiff could perform light work. AR 1034.

If the ALJhad properly credited Dr. Neiman’s opinions, the RFC would have incladesl
severdimitations toplaintiff's ability to work. The ALJ’s error with respect to Dr. Neiman’s
opinions is not harmless and requires reve&alut 454 F.3d at 1055 (an error is harmless if
is not prejudicial to the claimant or inconsequential to the ALJ’s ultimate nondisability
determination).

Il. Plaintiff’'s Subjective Symptom Testimony

Plaintiff alleged limitations fronpain, fatiguemigraines and poor concentration. AR 5
Specifically, plaintiff testified she has pain all over her body, needs to lie dowst®@5percent
of the time hastrouble walking, cannot sit or stand for long periods of tisi@Jways tired and

fatigued,andhas “brain fog.” AR 51, 5%6, 58, 1073, 1081. Plaintiff testified she has good d
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anywhere from two to six times peronth. AR 57 Plaintiff testified that medicatioftakes the
edge off, but it doesn’t take the pain away,” and she continues to have severe symptoms.

The ALJ gavdive reasons for her adverse findifg) plaintiff's testimony was
inconsistent and she exhibited drsgeking behavior; §Zlaintiff worked despite her allegedly
disabling symptoms; §Jlaintiff's delay in applying for benefits undermined her claim of
disability on or before her insured status expired; (4) the evidence did not nedlec
restrictions than the RFC; and (3aintiff's allegations were inconsistent with the medical
evidence including that plaintiff's symptoms iroped and/or were controlled. AR 1036-43.

To the extent these reasons were previously decided and rejected by the Disttict C
(AR 1128-1131), the Commissioner is bound by this Court’s previous decision. Any argun
to the contrary byhe Commissionerdefending the portions of the ALJ’s decision that would
be contrary to the Court’s rulings on those alreddgided issues-are precluded by thadoctrine
of law of the caseStacy v. Colvin825 F.3d 563, 567 (B Cir. 2016).To the extenthe ALJ
supplemented the previous decision or provided different reasons, the Court again finds tf
has failed to provide clear and convincing reasons, supported by substantial efadence
rejecting plaintiff's subjective symptom testimony.

To rejecta claimant’s subjective complaints, the ALJ must provide “specific, cogent
reasons for the disbeliefl’esterv. Chater 81 F.3d 821, 83@®™ Cir. 1996)(citation omitted).
The ALJ “must identify what testimony is not credible and what evidence unsrthe
claimant’s complaints.Id.; see also Dodrill v. Shalald2 F.3d 915, 918 (9th Cir. 1993). Unle{
affirmative evidence shows the claimant is malingering, the ALJ’s reasprejdcting the

claimant’s testimony must be “clear and convincingester 81 F.2d at 834. The evidence as
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whole must support a finding of malingerirt@ee O’'Donnell v. Barnhar818 F.3d 811, 818 (8th
Cir. 2003).

In determining a claimant’s credibility, the ALJ may consider a claimants pr
inconsistent statements condagisymptomsSmolen v. ChateB0 F.3d 1273, 1284 (9th Cir.
1996). The ALJ also may consider a claimant’s work record and observations ofgtsyaitd
other third parties regarding the nature, onset, duration, and frequency of synigtoms.

A. InternallnconsistencieDrug-Seeking Behavigrand Work History

The ALJ determined that plaintiff's statements to her providers contradiatesvhe
testimonyand her testimony had internal contradictions, which demonstratedeekgig
behavior. AR 1039-4Plaintiff testifiedand reported t®r. NancySajben M.D., that she has
had migraines sincéne was 12 years old, they occur 15 days per month, and last from 2 to
hours each time. AR 49 (hearing testimony), 986 Sajbentreatment notgs The ALJ found
that plaintiff'stestimonyand her reports to Dr. Sajbemereinconsistent with the records

showing plaintiff was able to engage in salpgial gainful activity from 198 to 2000and March

2004 to January 2005. AR 1041-42ing AR 14546). When lhe ALJ questioned plaintiff about

this inconsistency, plaintiff stated she had been able to work because her esnpkrge
understanding. AR 1041. The ALJ did not find that this explanation was plausible in light g
“profound symptoms she describes.” AR 1041.

The Commissioner is bound by this Court’s previous decision concerning these iss
Stacy 825 F.3dat 567. Importantly, as noted above with respect to Dr. Neiman’s opinions,
plaintiff alleges she became disatblon February 1, 2005, at whicin& she was no longer
employed. Thus, whether plaintifftestimony or her statements to Drjl&am were contradicted
by the fact that plaintiff was employ&efore he alleged onset date is ma@cessarily material

and does not constitute substantial ewice.As such, the ALJ’s finding is not supported by
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substantial evidence in the record, and the Court conctbdethe ALJ erred in finding that this

evidence undermines plaintiff's subjective symptom testimony.

B. Delay in Applying for Benefits

Next, the ALJrejected plaintiff's testimony because she did not apply for benefits un
2011, six years after her alleged onset date of February 1, 2005. AR 1042-43. The ALJ re
that this delay meant plaintiff's symptoms were not as severe ascaliégdowever, the ALJ
has not cited to any evidence in the record, and the Court is not aware of acytrtitadrates
that this delay calls plaintiff’'s credibility into questidn.addition, this inference is not
reasonable in light of the extensivedatment records documenting pain and fatigue between
2005 and 2011See e.g, AR 252-295, 310-545, 558-60, 575-97. As such, the ALJ’s finding
not supported by substantial evidence in the record, and thedaogttideghathere too,the
ALJ erred infinding that plaintiff's delay in applying for disability benefits undermines
plaintiff's subjective symptom testimony.

C. Inconsistencyith RFC

Next, plaintiff challenges the ALJ rejection of plaintiff's testimony of fatigbeain fog”
with poor concentration and memory; and “nod[ding] off” when talking to people because {
evidence did not reflect more restrictions than the RFC. AR 108%Belaintiff’'s subjective
symptom testimonynust be taken into account in assessing the RFC, it cannot then be
discredited because it is inconsistent with that R&&€& Laborin v. Berryhill867 F.3d 1151,
1153-54 (9th Cir. 2017) (citingreichler v. Comm'r of Soc. Sec. Admit¥5 F.3d 1090, 1103
(9th Cir. 2014)).

In stating that a claimant’s testimony is being rejected as inconsistent with théhRFG
Ninth Circuit has held that an ALJ thereby “indicates that he or she did not propeokpbnate

a claimant's testimony regarding subjective sigms and pain into the RFC finding, as [he or
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she] is required to do.Taborin, 867 F.3d at 1154 (citingrevizq 862 F3d at 1000 n.6 and
Mascio v. Colvin780 F.3d 632, 639 (4th Cir. 2015) (holding that this boilerplate language
conflicts with the regations and rulings)). “This practice ‘inverts the responsibility of an AL
which is first to determine the medical impairments of a claimant based on the reddne a
claimant's credible symptom testimony and dhinto determine the claimant's RFC.’
Laborin,867 F.3d at 1154 (quotinfrevizq 862 F.3d at 1000 n.6.) (emphasis in original).

Defendant argues that the ALJ'seuof such boilerplate languagéseated four pages
after her conclusion that plaintiff's testimony was oonsistentvith the medical evideneeis
therefore not putting the “cart before the horse.” Dkt. 9 at 8. However, regardiess tive
language appears in the ALJ’s decisithe, ALJ used the RFC as a basis for deciding that
plaintiff's own testimony about her sympis was not credible. This is notegally valid reason
to discount plaintiff's subjective symptom testimony.

D. Obijective Medical Evidencand Improvement with Treatment

The Court has determined the ALJ’s other reasons for discounting plaisdiffjsctive
symptom testimony are improper. The only remaining reason the ALJ reliedarpon
discounting plaintiff's complaints iatthe complaints are inconsistent with the objective
evidence AR 1036-1039.

Determining a claimant’s complaints are “inconsistent with clinical observatians” ¢

=

satisfy the clear and convincing requirem&sggennitter v. Commissioner of Social Sec. Agmin.

166 F.3d 1294, 1297 (9th Cir. 1998¢e alsd-isher v. Astrug429 F. App’x 649, 651 (9th Cir.
2011).However, a claimant’s pain testimony may not be rejected “solely because the degr
pain alleged is not supported by objective medical evide@eza v. Shalalgb0 F.3d 748,
749-50 (9th Cir. 1995) (quotingunnell v. Sullivan947 F.2d 341, 346-47 (9th Cir. 199&h

banc));seealso Rollins v. Massanark61 F.3d 853, 856 (9th Cir. 200Egir v. Bowen 885
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F.2d 597, 601 (9th Cir. 1989). The same is true with respect to a claimant’s other subjecti
complaints.See Byrnes v. Shalalé0 F.3d 639, 641-42 (9th Cir. 1995).

As discussed above, the other reasons the ALJ provided for discounting plaintiff's
credibility are not legally sufficient. The ALJ thus cannot rely solely on instamy with the
objective medical evidence to support her credibility determination.

Moreover, the Court notes that the Ninth Circuit's opinioReweldllustrates that
fibromyalgia symptoms cannot be discredited due to a lack of or inconsistehaybjéctive
medical evidence because fiboromyalgia is defined by a plasuifffective complaints, and thers
is alack of underlying causes for an accurate diagn8&is.Revel874 F.3d at 648, 667-668.

F. Harmless Error

Plaintiff testified to greater limitations than the limitations included in the RFC
determination. Plaintiff testifiethat she hapain all over her body, from head to toe, needs tq
down or rest 9percentbf the time hastrouble walking, cannot sit or stand for long periods o
time, is always tired and fatigueahdhas “brain fog.” AR 51, 5%6, 58, 1073, 1081. Plaintiff
testified sheonly has*good days anywhere from two to six times peonth. AR 57. Plaintiff
testified that medication hedpbut she continues to have severe symptoms. ARH&LALJ
determined that plaintiff has the RFC to perfdight work, which involves lifting no more than
20 pounds with frequent lifting or carrying of objects weighing up to 10 pounds and “sitting
of the time” AR 1034; 20 C.F.R. § 404.1567(lthe ALJ had properly considedplaintiff's
subjective symptom testimonyore severémitationswould be included in the RFC. The
ALJ’s error with respect to plaintiff's credibility is not harmless and iregueversalStout 454
F.3d at 1055 (an error is harmless if it is not prejudicial to the claimant or inconsataettte

ALJ’s ultimate nondisability determination).
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1. The ALJ's Evaluation of the Lay Witness Evidence

The ALJ rejecteday witness statements finding that they reflected the same allegati
made by plaintiff, were not consistent witletbverall record as was plaintiff's testimony, and
were submitted in October 2012, which is more than seveas géar the alleged onset daied
five years after the date last insured. AR 1044-45.

Plaintiff argues the ALJ erred in rejecting the lay witness testimopiaoftiff’'s mother,
LaVetaR.; plaintiff's stepson, Sean C.; plaintiff's husband, Stevepflaintiff’'s cousirs, Sheree
S.and LisaH.; plaintiff's brotherin-law, TomC.; plaintiff's sister, EmilyC.; plaintiff's cousins’,
Ted and DarlenR.; andplaintiff's caregiver, Danielle Kelley. Dkt. 8 at 11%.

The Commissioner is bound by this Court’s previous decision concerning these iss
Stacy 825 F.3dat 567.

To the extent the ALJ provided additional reasoning, the Court finds the ALJ failed
provide a germane reason supported by substantial evidence for rejectingvitiadas
testimony. Lay testimony regarding a claimant’s symptoms “is competent egitl@ban ALJ
must take into account,” unless the ALJ “expressly determines to disregartestimony and
gives reasons germane to each witness for doind.-swis,236 F.3d at 511in rejecting lay
testimony, the ALJ need not cite the specific record as long as “arguabtaimge reasons” for
dismissing the testimony are noted, even though the ALJ does “not clearlyslid&tbrmination
to those reasons,” and substantial evidence supports the ALJ’s dddisairb12. The ALJ also
may “draw inferences logically flowing from the evidenc®admple 694 F.2d at 642.

Ms. LaVetaR. testified that after a car accident in 1999, plaintiff could no longer
participate in activities at family functions, and if she tried, plaintiff was inftwed few days.
AR 215. During a family trip in 2005, plaintiff spent peércentof the week in bed. AR 215. In

2006, plaintiff briefly lived with MsLaVetaR., and plaintiff found simple chores around the
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house difficult and tiring. AR 215. During a family trip in 2007, evi&araesting for a day or s¢
after the flight, plaintiff was unable to participate in activities, she wasatiiyto be with the
family on a limited basiswas in a lot of pain, and required rest. AR AIS. LaVetaR. testified
that sheoften help9laintiff with cleaning and everyday tasks. AR 215.

Plaintiff’'s husbandestifiedin great detail regarding plaintiff's pain, headaches, fatigu
and physical and cognitive functioning. AR 12#@ described the period in 2004 and 2005

when he and plaintiff were working as a property manager wherein plaintiffyrstsyed in

bed, only coming to the office “now and then” to answer phones or do paperwork. AR 124(l.

Plaintiff's husbandestified that in 2006 plaintiff suffered from increased cognitive impairme
“more and more time in bed staring at the TV with no social life,” no physical actpahesno
improvement. AR 1241. Plaintiff's husbatestified that plaintiff was able to bathe herself, bu
sometimes sheannot not make it to the bed afterwards. AR 1241. He testified that during f
vacations the travel would “put her under for the first few days and after thaiiddeoaly
participate a few hours each day.” AR 12Hig.testified that standing & “real poblem for any
length of time at all[,]” and that lifting, even grocery or shopping bags, would beuttifind
result in exacerbating pain that would keep plaintiff up at night and then keep her ast¢epb 1
the next day. AR 1241. He testified that sha “barely take care of herself[,]” since 2005, an
that he handles everything from money to household tasks to ensuring that plaingffirgke
with her treatments and medications. AR 1241.

Plaintiff's stepsonestified thabetween 2005 and 2007, plaintiff slept a lot and had h
bedroom set up like a small apartment so that she did not have to leave it very often. AR
He testified that his father did most of the housework, and that while plaintiff and hisviaghe

working as a property managelaintiff slept most of the time and was “out of iR 1236-37.
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He testified that the few times he went with plaintiff to a park, she would “loavavie a
wheelchair if it was going to be a long time.” AR 1236. He also testified that flasifhotlift
things or take out the garbage. AR 1236.

In a statement from 201R)s. Sheree Stestified thabver the last several yeamaintiff
required assistance with basic tasks, moved and spoke slowly, and seemed dynditzonad.
AR 214.Ms. Lisa H.testified that plaintiff had a difficult time completing basic daily tasks
during a visit in 2005, and since that time, plaintiff needed assistance most Ra®$2 AMVIr.
Tom C.testified that plaintiff's health had deteriorated during the 15 years thetchkenown
her, and that on two occasions in 2006 plaintiff was in a wheelchair and unable to spend 1
time with others. AR @9-210. M. Tom C. and Ms. Emily C. also described plaintif§
limitations during &2006 family trip, testifying that plaintiff moved slowly, needed assistanct
used a cart or wheelchair, was unable to play with her nieces and nephews, and it tmudene
to respond in a conversation. AR 208-209.

In a statement from 2012, Mr. T&d and Mrs. Darlen®. stated that plaintifstruggled
to walk, and had little to no movement in her upper body. AR 2@6 Kidlley testified thasince
March 2012, she has worked as plaintiff's garte caregiver. AR 205. Ms. Kelley testified tha
she perfomshousehold chores and basic care for plaintiff. AR 205. Ms. Kelley testified tha
plaintiff is not able to care for herself and is upstairs in her bedroom all day. AR 205.

To the extent that the ALJ rejected the lay witness statements because theadréfiect
same allegations made by plaintiff and were inconsistent with the overall rdeaCourt has
determined that the ALJ erred in evaluating plaintiff's credibilityeefore, the ALJ may not

reject the lay witness testimony for the same reasomd/alentine v. Comm'r of Soc. Sec.

nuch

1

g

—

Admin.,574 F.3d 685, 694 (9th Cir. 2009) (holding that ALJ gave a germane reason for rejecting
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claimant's wife's testimony where it was similar to claimant's own complaints tteapvegrerly
rejected).

To the extent that the ALJ rejected the lay witness testimony because it was atver
of the relevant time period of February 1, 2005 and December 31, 2007, the period betwe
alleged onset date and the date last insured, this was error. Contrary to the Adidt, the lay
witness statements did reflect testimony regarding plaintiff's level of functiahirigg the
period at issue. For exampMs. LaVetaR., plaintiff's husbandplaintiff's stepsonMs. Sheree
S, Ms. Lisa H, Mr. Tom C, and MrsEmily C,, all testified as to plaintiff's level of functioning
between 2005 and 200&R 206, 208, 210, 212, 214-215, 1236-1241. This testimony reflect
thatbetween 2005 and 2007, plaintiff was unable to complete most household tasks, coulg
walk long distances, could not stand for long periods of time, and suffered constaetdatigu
pain.See idThus, the lay witness testimonyME. LaVetaR., plaintiff's husbandplaintiff's
stepson, MsSheree S.Ms.Lisa H, Mr. Tom C, and MrsEmily C. was probative of plaintiff's
impairments and limitations, and the ALJ erred in rejected this testirB@ehrmstrong v.
Comm'r of Soc. Sec. Admia60 F.3d 587, 589 (9th Cir. 1998) (to obtain DIB under Title II,
claimant must establish disability prior to the date last insured).

With respect to Ms. Kelley, her statement only pertains to 28R 205, and is
therefore not probative of whether plaintiff establish disability prior to Déee 31, 2007See

Armstrong,160 F.3d at 589. Similarly, the 20%tatemenfrom Mr. TedR. and Mrs. Darlen®.

does not clearly state when they saw plaintiftj a/hat time period their statement pertains to|.

AR 205. Therefore, this is also not probative of plaintiff's impairments and tiomtaduring the

relevant period. The Court thaencludes that the ALJ did not err in rejecting the testinadny
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Ms. Kelley, Mr. TedR., or Mrs. DarleneR.

V. Step Three Finding

Plaintiff argues the ALJ improperly considered whether plaintiff's airggs, combined
with her other impairments, equaled Listing 11.02. Dkt. 8 at 16.

At step threef the sequential evaluation pess, the ALJ considers whether one or mo
of the claimant’s impairments meets or equals an impairment listed in Appendbulhgart P of
the regulations. 20 C.F.R. § 404.1520(a)(4)(ii)). Each Listing sets fortlsyhgtoms, signs, and
laboratory findhgs” which must be established in order for a claimant’s impairment to meet t
Listing. Tackett v. Apfell80 F.3d 1094, 1099 (9th Cir. 1999). If a claimant meets or equals a
Listing, the claimant is considered disabled without further ing8iey20 C.F.R. § 416.920(d).

The burden of proof is on the claimant to establish he meets or equalstia@y of
impairments in the ListingSee Tacke 180 F.3d at 1098. “A generalized assertion of function
problems,” however, “is not enough to establish disability at step thdeai’1100 (citing 20
C.F.R. 8 404.1526). A mental or physical impairment “must result from anatpphigaiological,
or psychological abnormalities which can be shown by medically acceptaiidal and
laboratory diagnostic techniques.” 20 C.F.R. § 404.1508. It must be established @t medic
evidence “consisting of signs, symptoms, and laboratory finditdysSee als&ocial Security
Ruling (“SSR”) 968p, 1996 WL 374184 *2 (a step three determination must be made on ba
medical factors alone). An impairment meets a listed impairment “only ivhemifests the
specific findings described in the set of medical gatéor that listed impairment.” SSR 8B,
1983 WL 31248 *2. The ALJ “is not required to discuss the combined effects of antlaima
impairments or compare them to any listing in an equivalency determinatiess the claimant
presents evidence in afiaet to establish equivalenceBurch v. Barnhart400 F.3d 676, 683 (9th

Cir. 2005).
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In consideringstep thregthe ALJ noted that the pri@istrict Courtremand did not find
any error at step three, and that plaintiff had not provided any add#éedance for the relevant
period that théistrict Court did not approve. AR 1033. Therefore, the ALJ adopted and
incorporated the step three finding from the prior decision that plamyimptoms neither met
nor equaled any listing. AR 1033. In the puacision, the ALJ found that “[tjhere was no listing
for . .. chronic headaches, and that the record did not show medical findings thatsame or
equivalent to those of any listed impairme®¢e€20 C.F.R. 404.1526). | have also considered th
imparments in combination with the claimant’s other impairments but concludengaments
do not medically equal any listed impairment.” AR The ALJ is entitled to incorporate by
reference portions of a prior decision not found to be erron8aedones v. Berryhil] 2018 WL
1726405, at *4 (W.D. Wash. Apr. 10, 2018Yalker v. Astrue2010 WL 2305849, at *11 (C.D.
Cal. June 4, 200JAn ALJ mayincorporatea previousdecisionandsupplement it with a
subsequentecision); Mason v. Astrue2008 WL 4382662, at *2 (C.D. Cal. Sept. 11, 2008)
((“Contrary to Plaintiff's assertion, there is nothipgr seimproper about incorporating prior
administrativedecisiondy reference).

In hersecond decisiomated August 201 howeverthe ALJalso exanded on her prior
finding, stating that thstep three finding includdsgsting 11.03 (norconvulsiveepilepsy), which
plaintiff's attorney described in her peknuary 2016 laging brief. AR 1033 (citing AR 1249
69). The ALJ found that “thevidencedid not meet or equal [L]isting 11.®Because it does not
contain a diagnosis of seizure disorder, must less a historyafegidocumented by the detaile

description of a typical seizure pattern, including all associatatbpiena . . .” The medida

3 [Footnote iroriginal] New neurological listing when into effect on January 17, 2@@7isting 11.03 was
rendered obsolete. Listing 11.03 can be viewed within historical stihg
https://®cure.ssa.gov/poms.nsf/Inx/0434131000
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evidence, as discussed below, also does not indicate that the clairmadtishes were severe
enough to equal the listing.” AR 1033. Under these circumstances, courts tawedde apply
the law of the case doctringeeHolmes v. Colvin2016 WL 6943775, at *2 (W.D. Wash. Nov.

28, 2016) (declining to apply the law of the case doctrine where “the particudaatat the

ALJ used to discount opinions “could not have been affirmed by this Court previously, as they

were not part of the previous writtdecision”);Haydo v. Colvin2014 WL 2478120, at *3
(W.D. Wash. June 3, 2014) (law of the case doctrine did not apply in part because the AL\
“treat[ed] this evidence differently” in the current ALJ decision than irptegious ALJ
decision);see alsétacy v. Colvin825 F.3d 563, 567 (9th Cir. 2016).

Plaintiff argues thaalthough the ALJ acknowledged thatsting 11.03 was rendered
obsolete on January 17, 201Ye ALJ failed to discuss the listing that replaced Listing 11.03,
Listing 11.02, and did not perform any analysis to explain her step three ievalDat. 18 at 16
17.

The applicableisting is the text as it was in effect at the time of the ALJ’'s deciSea.
81 FR 43048-01, 4306 n.6 (2014Q))sting 11.03, now obsolete, provided:

11.03 Epilepsy-ronconvulsive epilepsy (petit mal, psychomotor, or focal),

documented by detailed description of a typical seizure pattern, including all

associated phenomena; occurring more frequently than once weekly in spite of at
least 3 months of prescribécbatment. With alteration of awareness or loss of
consciousness and transient postictal manifestations of unconventional behavior or

significant interference with activity during the day.

https://secure.ssa.qgov/poms.nsf/Inx/0434131013.

Listing 11.02, which was in effect at the time of the ALJ’s August 2017 decision, is
single, consolidated epilepsgting, whicheffectively incorporatesisting 11.03 at section B.

Listing 11.02 now prodes:
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11.02 Epilepsy documented by a detailed description of a typical seizure and
characterized by A, B, C, or D:

A. Generalized toniclonic seizures (see 11.00H1a), occurring at least once a
month for at least 3 consecutive months (see 11.00H4) demgfiterence to
prescribed treatment (see 11.00C).

OR

B. Dyscognitive seizures (see 11.00H1b), occurring at least once a weele&st at
3 consecutive months (see 11.00H4) despite adherence to prescribed treatment (see
11.00C).

OR

C. Generalized toniclonic seizures (see 11.00H1a), occurring at least once every
2 months for at least 4 consecutive months (see 11.00H4) despite adherence to
prescribed treatment (see 11.00C); and a marked limitation in one of the following:

1. Physical functioning (see 11.00G3a); or

2. Understanding, remembering, or applying information (see 11.00G3b(i));
or

3. Interacting with others (see 11.00G3b(ii)); or

4. Concentrating, persisting, or maintaining pace (see 11.00G3b(iii)); or

5. Adapting or managing oneself (see 11.00G3b(iv)).

OR

D. Dyscognitive seizures (see 11.00H1b), occurring at least once every 2 weeks for
at least 3 consecutive months (see 11.00H4) despite adherence to prescribed
treatment (see 11.00C); and a marked limitation in one of the following:

1. Physical functioning (see 11.00G3a); or
2. Understanding, remembering, or applying information (see 11.00G3b(i));
or

3. Interacting with others (see 11.00G3b(ii)); or

4. Concentrating, persisting, or maintaining pace (see 11.00G3b(iii)); or

5. Adapting or managing oneself (see 11.00G3b(iv)).
20 C.F.R. pt. 404, subpt P, app. 1, 11.02.

Thus, because the current consolidated Listing 11.02 incorporated Listing 11.03t the fac

that the ALJ referred to Listing 11.03 in her decision does not substantiallytatest J’s

analysis.
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The Court now considers whether the ALJ properly evaluated plaintiff's megram the
context of Listing 11.02. The Social Security Administration states a clésnmapairment of
chronic migraines medically equals Listing 11.03, now Listing 11.02(B), when:

A claimanthas chronic migraine headaches for which she sees her treating doctor

on a regular basis. Her symptoms include aura, alteration of awareness, and intens

headache with throbbing and severe pain. She has nausea and photophobia and my

lie down in a dark ah quiet room for relief. Her headaches last anywhere from 4

to 72 hours and occur at least 2 times or more weekly. Due to all of her symptoms,

she has difficulty performing hé¢activities of daily living ADLS)]. The claimant
takes medication as heoctor prescribes.

POMS DI 24505.015(B)(7)(bxee also Salazar v. Colvia016 WL 6892394, at *2 (W.D.
Wash. Nov. 23, 2016). The POMS, or Program Office Manual System, “does not have the
of law,” but is deemed to be “persuasive authority” in the Ninth Cirédgirre v. Comm'r of
Social Sec. Admin439 F.3d 1001, 1005 (9th Cir. 2006).

Here, the ALJ found that plaintiff had the following severe impairmentsrfigalgia,

11°)

st

force

chronic fatigue syndrome, chronic headaches, depression, and substance dependence. AR 1033.

With regard to step threehrbughout his decision the ALJ discussed and summarized the
objective medical evidence as it was relevant to Listing2{B)0SeeAR 1036-38. For example
the ALJ noted that idugust2004, plaintiff reported that she has suffered from migraine
headaches, since age 12, without aura, with nausea which cause sensitivity rmogiment,
and sound. AR 103%Bee alsdAR 963. Plaintiff reportedhat her migraines occur less often sin
startingDepaProveralO years ago, and are triggered by stress, cheese, red wine, chocola
bright lights, and associates with blurred vision and spots with headaches. ARd®aKAR
963. In August 2004, laintiff reportedthat her migrainesakt between two to 72 hours, more

than 15 days per month. AR 103&eAR 963.
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However, in October 2004, plaintiff reported to Dr. Sajben that her migraines wete
better.” 1037, AR 591In December 2004, plaintiff reported her migraines were “mayked|
better,” 1037, AR 587. The ALJ also noted that in March and April 2005, plaintiff reported
Dr. Sajben that her migraireadachewere weltcontrolled.AR 1038 (citing AR 579)Dr.
Sajben’s treatment notes from April 13, 2005 reflect that plaintiffggraines were again,
“markedly bettef.). While the record does not necessarily reflect what “better” constitutes,
is no evidence to suggest that plaintiff's migraines were interfering witadtietties of daily
living or that her migraines contied to occur 2 times or more weekBompareAR 962with
AR 579, 587, 591.

Thus, contrary tolpintiff's argument, the ALJ adequately “discussed and evaluated
evidence supporting [her] conclusion” thédiptiff's impairments did not meet Listing 11.02
based on an improvement in her symptoms after August 3@l ewis v. Apie236 F.3d 503,
513 (9th Cir. 2001) (to satisfy step three, an ALJ must “discuss and evaluate the eVidence
supports [his] conclusion,” though he need not do so under any particular heading). As su
ALJ did not err astep three.

V. Remand foAward of Benefits

Plaintiff argues that this case should be remanded for an award of benefi® aDkB-
19. “The decision whether to remand a case for additional evidence, or simply to award
benefits[,] is within the discretion of the court.fevizq 871 F.3d at 682 (quotirgprague v.
Bowen 812 F.2d 1226, 1232 (9th Cir. 1987)). If the district court concltigdsadditional
proceedings can remedy the errors that occurred in the original hearing, theocddde
remanded for further consideratid®evels v. Berryhill874 F.3d 648, 668 (9th Cir. 201Tan
ALJ makes an error and there is uncertainty and ambiguity in the record, tlut clistrt should

remand to the agency for further proceedihg®n v. Berryhill 880 F.3d 1041, 1045 (9th Cir.
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2017) (amended January 25, 2018) (quolirgchler v. @mm’r of Social Sec. Admir.75 F.3d
1090, (9th Cir. 2014).

The Ninth Circuit has developed a three-step analysis for determining whematadre
for a direct award of benefits. Such remand is generally proper only

where “(1) the record has been fully developed and further administrative

proceedings would serve no useful purpose; (2) the ALJ has failed to provide

legally sufficient reasons for rejecting evidence, whether claimant testimo
medical opinion; and (3) if the improperly discredited evidemeee credited as

true, the ALJ would be required to find the claimant disabled on remand.”

Trevizq 871 F.3d at 682-83 (quotirgarrison 759 F.3d at 1020

The Ninth Circuit has recently applied the “creal#true” rule by first asking: Were the
ALJ’s reasons for rejecting the evidence legally insufficieetih 880 F.3d at 1045. Then,
having answered that question in the affirmative, the Court considered the secondlstep i
analysis: Are therao remaining issues that must resolved before aitiigatetermination can
be made, anturtheradministrative proceedinggould not be useful®l. The Court confirmed
that the third step would result in an award of benefits only if the questions at paatsdame
of the analysis are answered-yeand cediting the improperly discredited evidence as true,
further proceedings would appear to be unnecesishry.

The Court inLeonheld that even where the district court finds in the first part of the
analysis that the ALJ has failed to offer sufficient oeesfor rejecting evidence, and also findg
in the second part of the analysis that there is “a fully developed record witlyardrdhcts,
gaps, or ambiguities,” and finally reaches the third part of the analysedtts the rejected
evidence as tryet is still within the court’s discretion whether to remand for further proogsd

or for award of benefitd.eon,880 F.3d at 1045. If, considering the record as a whole, there

reasons for the district court to have serious doubt as to whetletaithant is disabled, the
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district court retains discretion to remand to the agency for additional proceddinBevels
874 F.3d at 668.

In the instant case, there are no outstanding issues that must be resolved brefmee a
disability determinatio can be made.he ALJ failed tgorovidelegally sufficient reasons for
discounting plaintiff's subjective symptom testimony, the lay witness testimaig.ofaVeta
R., plaintiff's husbandplaintiff's stepsonMs. Sheree $.Ms. Lisa H, Mr. Tom C, and Mrs.
Emily C., and the opinion evidence of Dr. Neim&nrediting the evidence that was rejected by
the ALJ as true, additional hearings would be unnecedsangsues remajrconsidering the
record as a whole, the Court does not have serious detdindether plaintiff is disableahd
thus, further administrative proceedings would beamanted.

CONCLUSION

Based on the foregoing discussion, the Court conclidesLJimproperly determined
plaintiff to be notdisabled. Therefore, the ALJ’s dedisiisreversed and remandéat award of
benefits

Datedthis 13thday ofNovember, 2018.

Thrwow KX Fwcke

Theresa L. Fricke
United States Magistrate Judge
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