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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON

AT SEATTLE

CHRISA D. WINKLE,

Plaintiff, CaseNo. C17-1633 TSZ

V. ORDER REVERSING AND
REMANDING FOR FURTHE R

NANCY A. BERRYHILL, Deputy ADMINISTRATIVE
Commissioner of Social Security for Operatiy PROCEEDINGS

Defendant.

Plaintiff contends the ALJ errad evaluating hesevere impairments, several medical opinio
and her symptom testimonypkt. 9. As discussed below, the COREVERSES the
Commissioner’s final decisiosndREMAND S the matteffor further administrative proceedin
under sentence four of 42 U.S.C. § &f)5
BACKGROUND

Plaintiff is currently51 years old, has a high school educatamal has worked asratail
salespersanAdministrative Record (AR) 29. l&ntiff applied for benefits in January 2013,
alleging disability as obecember 2009AR 15. Plaintiff’'s applicatiors weredenied initially
and on reconsideratiorAR 132, 142.After the ALJ conducted a hearing on February 18, 20

the ALJ issued a decision findipdaintiff not disabled.AR 40, 15-31.
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THE ALJ'S DECISION
Utilizing the five-step disability evaluation procesthe ALJfound:

Step one: Plaintiff has not engaged in substantial gainful activity stheeapplication
date of January 28, 2013.

Step two: Plaintiff hasthe following severe impairmentgeptic ulcer, affective
disorder, anxiety disorder, and personality disorder.

Step three: These impairmentsochot meet or equal the requirements of a listed
impairment?

Residual Functional Capacity(RFC): Plaintiff canlift or carry 20 pounds occasional
and 10 pounds frequently. She can stand or walk for 6 hours and sit for 8 hours a
She must be able to periodically alternate standing and sitting. She must avoid
concentrated exposure to hazards. She is capable of only unskilled, simple, routir
She may have occasional contact with coworkers, with an average occurrenceébei
minutes or less for work tasks. She should have no contact with the general publig
work tasks, and only incidental contact otherwise. The claimant should work in
occupations that deal with things rather than people. There can be only occasiong
changes to the work environment in a low stress environment defined as no more
occasional decision making required.

Step four: Plaintiff camot perform pastelevantwork.

Stepfive: As thereare jobs that exist in significant numbers in the national econom
plaintiff can performplaintiff is not disabled.

AR 17-31. The Appeals Council denied plaintiff’'s request for revieakingthe ALJ’s
decision the Commissioner'siil decision.AR 1.3
DISCUSSION
This Court may set aside the Commissioner’s denial of social security bengfitsthe
ALJ’s decision is based on legal error or not supported by substantial evidence in thegec

whole. Trevizo v. Berryhill 871 F.3d 664, 674 (9th Cir. 2017ach of an ALJ’s findings mus

120 C.F.R. § 416.920.
220 C.F.R. Part 404, Subpart P, Appendix 1.
3 The rest of the procedural history is not relevant to the outcome of the case anaisittaas
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be supported by substantial evidenB&addick v. Chaterl57 F.3d 715, 721 (9th Cir. 1998).
“Substantial evidence” is more than a scintilla, less than a preponderance, widredesvant
evidence as a reasonable mind might accept as adequate to support a coriRiclsardson v.
Perales 402 U.S. 389, 401 (1971Yagallanes v. Bower881 F.2d 747, 750 (9th Cir. 1989).
The ALJ is responsible for determining credibility, resolving conflicts in na¢déstimony, and
resolving any other ambiguities that might exi&hdrews v. ShalaJé3 F.3d 1035, 1039 (9th
Cir. 1995). While the Court is required to examine the record as a whole, it may reitbagh
the evidence nor substitute its judgment for that of the Commissidhemas v. Barnhar278
F.3d 947, 954 (9th Cir. 2002). When the evidence is susceptible to more than one interp

the Commissioner'sterpregation must be upheld rational Id.

A. Failure to Analyze Psychotic Disorderas a Severe Impairment
Plaintiff contends the ALJ erred at stepotiay failing to include psychotic disordas
one of her severe impairmentBkt. 9 at 3. An impairment “must be established by objectiv

medical evidence from an acceptable medical source” and is severe unless “dtdoes n
significantly limit [a claimant’s] physical or mental ability to do basic work activitsegh as
“[rlesponding appropriately to supervision, co-workers and usual work situationd]exalihg
with changes in a routine work setting.” 20 C.F.R. 88 416.921-22.

During a December 2011 emergency room visit, plaintiff was diagnosed with
“[p]sychosis” based on a mental status examination wittosd entirely abnormal findings,
including auditory hallucinations and paranoid delusions. AR 472-73. Examining physici
R.A. Cline, Psy.D., diagnosed plaintiff with “[p]sychotic disorder” based on syngtdm
“[d]elusional thought processes” and opirtkdt it was “interfering with her ability to
accomplish most any task....” AR 902-03. Several other providers or examiners noted
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psychotic symptoms or diagnosssd their effects on plaintiff's capacitieSege.g, AR 771
(“Her psychosis seems to beepenting her from doing much at this time4B4 (identifying
plaintiff as “[a]cutely mentally ill [as] defined in the Community Mental Health/fses Act
(RCW 71.24.035)"), 619 (“delusional and paranoid”), 634 (“Psychosis”), 803 (plaintiff “apy

psydotic”). Theserecordsaresufficient to establish psychosis as a severe impairment

ears

The Commissionegirgues thaany error is harmless because the ALJ found in plaintiff's

favor at step two Dkt. 10 at 2 (citing AR 17uck v. Berryhill 869 F.3d 1040, 1049 (9th Cir.
2017). While the error is harmless at step twastill could have “prejudiced [plaintiff] in step
three (listing impairment determination) or step five (REC)* Burch v. Barnhart400 F.3d
676, 682 (9th Cir. 2005). An ALJ must take into accéumtations caused by all of an
individual's impairments, whethégibeledsevere or not, in formulating the RF8uck 869 F.3d
at 1048-49.“The RFC thereforshouldbe exactly the same regardless of whether certain
impairments are considered ‘severe’ or ndd” at 1049 (emphasis in originalPlaintiff argues
that her psychotic disorder causes “disabling limitatiorat”included in the RFC. Dkt. 9 at 6.
An ALJ “may not reject ‘significant probative evidence’ without explanatidfidres v.
Shalalg 49 F.3d 562, 571 (9th Cir. 1995) (quotivimcent v. Heckler739 F.2d 1393, 1395 (9t
Cir. 1984). The record is replete with clinical observations of delusions, hallucinations, af
other psychotic signs. Yet the ALJ’s decision only mentions diagnoses of psyohusssing
and offers no analysis of how psychotic symptoms would affect plaintiffs RFC24AR5, 27.

TheCourt concludes thaLJ erred by failing taddress this significant and probative eviden

4 At step three, the ALJ does not appear to have considered Listing 12.03, “Schizophreni
spectrun and other psychotic disorders.” 20 C.F.R. Part 404, Subpart P, Apperrlirtiff
does not claim error at step three, and thus the Court does not address it further.
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On remand, the AL must evaluate the extensive evidence concerning plaintiff's
psychotic symptoms at step two, proceeding to the other steps as needed.

B. Medical Opinions

Social Security regulations distinguish among treating, examining, andariméng
physicians. 20 C.F.R. 8 404.1527. “While the opinion of a treating physician is ... entitle
greater weight than that of an examining physician, the opinion of an argrphysician is
entitled to greater weight than that of a re@mining physician."Garrison v. Colvin 759 F.3d
995, 1012 (9th Cir. 2014). An ALJ may only reject the uncontradicted opinion of a treatin
examining doctor by giving “clear and convincing” reasoRgevels v. Berryhill874 F.3d 648,
654 (9th Cir. 2017). Even if a treating or examining doctor’s opinion is contradicted by an
doctor’s opinion, an ALJ may only reject it by stating “specific and legiginaasons.Id. The
ALJ can neet this standard by providing “a detailed and thorough summary of the facts ar
conflicting clinical evidence, stating his interpretation thereof, and mdikidopgs.” 1d.
(citation omitted).

Nurse practitioners and counselors are medical sources but not “acceptabte] medi
sources.See20 C.F.R. 88 404.1502(a), (i); 416.902(a), (i). An ALJ may discount a non-
acceptable medical source’s opinions by giving a germane re@amim v. Colvin763 F.3d
1154, 1161 (9th Cir. 2014).

1. Luci Carstens, Ph.D.

In February2010, Dr. Carstens examined plaintiff and diagnosed her with major

depressive disorder, post-traumatic stress disorder (PTSD), and peystisalier. AR 432.

J to

g or

other

d

Dr. Carstens opinetthat plaintiff had “marked” limitations in her abilities to relate appropriately

to coworkers and supervisors, interact appropriately with the public, respond applypoithe
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pressures and expectations of a normal work setting, and maintain appropriate befzavior i
work setting. AR 433. She opined that plaintiff had “moderate” limitations in ligregsto
learn new tasks and exercise judgment to make decisions. AR 433. Dr. Carstdribatate
plaintiff's “primary barrier to her employment réds to mental health issues.” AR 435.

The ALJ gave Dr. Carstens’ opinions only “partial weight” because they i@hie
plaintiff's self-reports, they were contradicted by her findings, and she opined that treatme
would improve plaintiff's conditionsAR 26-27. Each of these reasons was erroneous.

First, an ALJ may discount medical opinions based to a large extent on a claimant’
reports, however, “when an opinion is not more heavily based on a patient’s self-tegrods t
clinical observations, there is no evidentiary basis for rejecting the opin&mahim 763 F.3d
at 1162. Clinical interviews and mental status evaluations “are objective measures aatls
discounted as a ‘seteport.” Buck 869 F.3d at 1049Here, Dr. Carstengerformed a
professional clinical interview and mental status evaluation. AR 4374@Mental Status
Findings revealed psychomotor, mood, attention, concentration, memory, and absivaatge|
abnormalities. AR 439-40Dr. Carsterrecorded plaintifs “rather scattered” attempts to
provide a mental health history and observed symptoms of depression, anxiety, and PTS
437, 431, 433. She administered an assessment that revealed “hopelessness, agitation,
and stress....” AR 436. In short, Dr. Carstens’ opinions wasedprimarily on her extensive
clinical observations, and thus the ALJ erred in discounting her opinions badisthat they
relied heavilyon plaintiff's self-reports.

Second, a “physician’s opinions can be discredited based on contradictions betwe
opinion and the physician’s own notedBuck 869 F.3d at 1050Here,Dr. Carstens observed
“[m]ild neglect of grooming/appearance ... in today’s session” and accordinglgapiat
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plaintiff had “mild” limitation in the ability to care for herself, including personal hygiene an
appearanceAR 433. The ALJ finds this opinion inconsistent with the boxes Dr. Carstens

checkmarkedto note that plaintiff's appearance was “[c]asual” and “[a]ppropriate for weatl

ne

AR 439 AR 27. Notably, Dr. Carstens did not check the boxes for “[n]eat” or “[c]lean,” whjch

were directly above those boxes. AR 439. Dr. Carstens’ findings do not contradict her of
and thus the ALJ erred in discounting her opinions on this basis.

Finally, “[ijmpairmentsthat can be controlled effectively with [treatment] are not
disabling for the purpose of determining eligibility for [social securigrjdfits.” Warre v.
Comm’r of Soc. Sec. Admid39 F.3d 1001, 1006 (9th Cir. 2006). Dr. Carsfeeslictedthat
mental health treatment was “likely to restore or substantially improve” pfairatifility to
work. AR 434. However, Dr. Carstens also noted that plaintiff was not currerglyingc

mental health servicemd “does not have the financial means or medical insurance to pay

services at this time.AR 434. No evidence supports a finding tplintiff's impairments were

actuallycontrolled. The ALJ erred in discounting Dr. Carstens’ opinions on this bas
The Court concludes the ALJ provided no specific and legitimate reason supporteq
substantial evidence, and thersedin discounting Dr. Carstens’ opinions.

2. Ted Ritter, ARNP

In July 2010, treatingurse practitionelr. Ritter opined that plaintifhad “marked”
limitations in her abilities to follow instructions with three or more steps and maintain
appropriate behavior in a work setting. AR 453. He also opined that she would have “mq
limitations in her abilities to learn new tasks, exaggudgment and make decisions, perform
routine tasks, relate appropriately to coworkers and supervisors, and inpgraqreately with
the public. AR 453. The ALJ gave only “partial weight” to these opinions because Mr. Ri
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opined that mental health intervention would improve plaintiff's ability to work andusedae
did not “offer acceptable findings” to support the opined limitations. AR 27.

That mental health treatment may have improved plaintiff's ability to work was not
germane reason thscount Mr. Ritter's opinions because plaintiff was not receiving such
treatment. In fact, Mr. Ritter observed that he had “known [plaintiff] for 15sye@a ha[d]
watched her mental health deteriorate over the years....” AR 455. The ALJ errgthonoa
this basis.

An ALJ may reject an opinion that is “brief, conclusory, and inadequately supporte
clinical findings.” Thomas278 F.3d at 957. Here, however, Mr. Ritter supported his opinig
with clinical findings and observations. His observation that plaintiff was “unatbtdiow 3
part instruction” supportetthe limitation on following instructions with three or more steps.
453. His observation that she was “very scattered and confused” supported thietisniat
public interactionbehaving appropriately at work, and interacting appropriately with cowor
and supervisors. AR 453. He observed “poor memory,” supporting a limitation on compl
tasks and learning new ones. AR 451. In short, thésAintling that Mr. Ritter’s opiions
were conclusory was not supported by substantial evidence.

The Court concludes the ALJ failed to provide a germane reason supported by sl
evidence, and accordilygerred bydiscounting Mr. Ritter’s opinions.

3. R.A. Cline, Psy.D.

In SeptembeR014, Dr. Cline examined plaintiff and diagnosed her with psychotic

disorder “with paranoia and delusions of persecution.” AR*@8. Cline opined that plaintiff

® Dr. Cline noted “[d]elusional thought processes” as a “provisional” symptom. AR 902. §
was understandably reluctant to label plaitgtiftatements as false without any outside
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had “severe” limitation imerability to complete a normal workday and workweek without
interruption from psychologically based symptoms. AR 904. Dr. Cline also opined thatfp
had “marked” limitations in her abilities to communicate and perform effectivelyoemaintain
appopriate behavior in a work setting. AR 904.

The ALJgave only “partial weight” t®r. Cline’sopinions, accepting her “mild” and
“moderate’limitations butrejecing her‘marked” (and presumably “severelimitationson the
grounds that they were “not justified by specific findings, but rather rely oclahmant’s own
report of symptoms....” AR 28. However, Dr. Cline performdtsgchological/Psychiatric
Evaluation that included professional clinical interview and mental status examination. AH
901-05. She documented delusions, paranoia, tangential speech, abnormal perceptions,
insight and judgment, memory problems, and limited concentration. AR 901-05. Moreov|
although Dr. Cline recorded plaintiff's statements, she clearly doubtedtioeiracy.Dr. Cline
observed that plaintiff's version of events was “questionabl® their basis in realityand
plaintiff “is having some sort of thought disorder, and ... may be delusional.” ARTH.
ALJ’s finding that Dr. Cline’s opinions were based on plaintiff's self-repsrteot supported by
substantial evidence in the record. Accordingly, the ALJ erred by failing toderavspecific
and legitimate reason to discoldrt Cline’sopinions.

4. Erin Getchman, MA, LMHC

In December 2015, treating counselor Ms. Getchman noted diagnoses of psychoti

disorder, PTSD, and secondary psychosis, and opined that plaintiff's impairmeniscangly

information, but found them hard to believ@eeAR 901 (Plaintiff “reports that someone has
stolen her information and her files here at DSHS so that her records ‘haverges fit is
unclear if this is a delusional belief system or if it is based on reality.”).
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impact interpersonal interactions, her ability to follow instructions or duesiand be around
coworkers in an employment setting.” AR 976. Ms. Getchman opined that plaintiff “woul
be successful maintaining gainful employment.” AR 976. The ALJ gave thesergpilittle
weight” because Ms. Getchman did not “offer acceptable findings” in support. AR 28.
However, Ms. Getchman’s opinions were based on gofage Mental Residual Functional
Capacity Assessment. AR 981. Ms. Getchman had been treating plaintiff for over nine

months. AR 976, 965. Her intake report documented “[p]aranoia, fifigbeas; and

“delusions around being persecuted.” AR 967, 969. She diagnosed plaintiff with psychotic

disorder. AR 969. Part of that intake reposgchiatric evaluation by colleague Sandra C.
Walker, M.D., found multiple abnormalities, including easily derailed and incoheregtiou
loose associations, scattered thought processes, limited judgment and insight, and poor
concentration and attention. AR 973-74. Abnormal or psychotic thoughts included that p
“[b]elieves that someone else is picking up her Adderall and has access to her gRg4.

In short, the ALJ’s finding that Ms. Getchman’s opinions were conclusory was not
supported by substantial evidence. Accordingly, the ALJ erred by failing to prepgelenane
reason to discount Ms. Getchman’s opinions.

C. Reliability of Plaintiff's Symptom Testimony

The ALJ found that plaintiff's statements were “not entirely consistenttivitimedical
evidence and other evidence in the record....” AR 25. The ALJ’s reasons do not withsta
scrutiny More importantly, the ALJ failed to address whetblamtiff's testimony was
unreliable due to psychotic and delusional mental impairments, which would supporthath

undermine her disability claim
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Plaintiff alleges that she experiences anxidgpression, and constant pain, and shat
has “problems dealing with others on an ongoing basis.” AR E&8gue and pain interfere
with concentration. AR 329She testified that hearms and fingers get numb. AR 60-61. Si
has trouble eatingAR 61. When the pain spikes, she has trouble breathing. AR/igre, as
here, an ALJ determines a claimant has presented objective medical evidence iegtablish
underlying impairments that could cause the symptoms alleged, and thewdfisnmative
evidence of malingering, the ALJ can only discount the claimant’s testinsaioysymptom
severity by providing “specific, clear, and convincing” reasoh®viz, 871 F.3d at 678.

The ALJ discounted plaintiff's testimony based on inconsistent statementsaakdad |
treatment.Inconsistent statements can provide a clear and convincing reason to discount
claimant’s testimony.Smolen v. ChateB80 F.3d 1273, 1284 (9th Cir. 1996)ere, the ALJ
found that plaintiff's “written estimation that she could walk no more tharmoaeter mile
without rest is not consistent with her testimony that she recentked/&b the store 6 blocks
away” but $x blocks is trivially, if at all different froma quarter milé€. AR 25. The ALJ also
found plaintiff's “testimony that she gets no exerciser than physical theragyo be]
inconsistent with the alleged severity of her fiboromyatg@e symptomsbut usually people
exercise less, not more, when they are in pain. AR 25. Hfleged inconsistenes ae not a
clear and convincing reason to discount plaintiff's testimony.

The ALJ found the relatively little mental health treatment plaintiff rexbio be

inconsistent with the severity of her alleged mental impairmants her “failure to seek help &

® The Commissioner’s argument that the ALJ was adding the six blocks return tripl, as we
time walking in the store, is not found in the ALJ’s reasoning and thus is an improper pos
argument.See Bray v. Comm’r of Soc. Sec. Adnbb4 F.3d 1219, 1225 (9th Cir. 1995).
Moreover, the ALJ did not address whether plaintiff rested before walking back.
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a pain clinic” inconsistent with her alleged fibromyalgia sympto#R 25. An “unexplained or
inadequately explained failure” to seek treatmerfbllow prescribed treatment can be a valig
reason to discount a claimant’s testimony, but an ALJ must consider a claipraffesed
reasons.Trevizq 871 F.3d at 679-80Treating physiciabr. Walker found that “[s]ignificantly
disorganized thinking” presented a barrier to treatment. AR 974. And Dr. Carstendhabted t
plaintiff lacked the “financial means or medical insurance to pay for servicdsitdirhe. AR
434. The ALJ did not cander either of these reasons.

Furthermore, in this cagke record showthatplaintiff herself lacks selawareness of
hersevere mental health impairmeatsd why medication is recommended. Multiple providérs
document delusions, hallucinations, and paranaiad multiple providers note that plaintiff has
“little to no insight into the psychosis she is experiencing.” AR §&&alscAR 650 (“zero
insight”), 749, 819.

The Court already has concluded that the ALJ erred in reviewing the medicalcevide
and that this matter should be reversed and remdodédtherproceedings. The evaluation of
a claimants statements regarding limitations relies in part on the assessment of the medigal
evidence.See20 C.F.R. § 404.1529(c); SSR 16-3p, 2017 WL 5180304, *4 (Oct. 25, 2Bi.7),
this case in particular, plaintiff's testimony must be evaluated while keeping thth@rmedical
evidence. For example, the fact that the record is replete with referencestitf’pldelusions
and hallucinations casts a different light on the ALJ’s finding that plaintdhiqunreliable
historian.” SeeAR 22. Onremandthe ALJ must reevaluafdaintiff's testimony and

statements.
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D. Scope of Remand

Plaintiff requests the Court remand for an award of benefits or, in the #iterriar
further proceedings. Dkt. 9 at 18. In general, the Court has “discretion to remamdfer f
proceedings or to award benefitdMarcia v. Sullivan900 F.2d 172, 176 (9th Cir. 1990)he
Court may remand for further proceedings if enhancement of the record woulkfille 8se
Harmanv. Apfe| 211 F.3d 1172, 1178 (9th Cir. 2000). The Court may remand for benefits
where (1) the record is fully developed and further administrative proceedidd serve no
useful purpose; (2) the ALJ fails to provide legally sufficient reasons jemtireg evidence,
whether claimant testimony or medical opinion; and (3) if the improperly disedeglidence
were crediteastrue, the ALJ would be required to find the claimant disabled on remand.
Garrison, 759 F.3cat 1020. The Court has flexibility, however, “when the record as a whol
creates serious doubt as to whether the claimant is, in fact, disabled withiratagra the
Social Security Act.”ld. at 1021.

Here, the Court finds that enhancement of the record would be uBéirtiff argues
that her psychotic disorder causes “disabling limitations,” but does notyspéatf limitations.
Dkt. 9 at 6. This Court cannot make its own findinGgnnett v. Barnhart340 F.3d 871, 874
(9th Cir. 2003) (“we cannot rely on independent findings of the district court. We are
constrained to review the reasons the ALJ asserfBtigre is no record as to how the ALJ
would analyzethe evidencef plaintiff's psychotic symptoms in formulating her RFThere is
no testimow from a vocational expert regarding how a properly formulated RFC woultt aff
the vocational base/hile Dr. Cline opined that plaintiff was severely limited in the ability t¢
complete a normal workday and workweek, the limitation was not quantified. ARTS@4.
Court thus cannot compare it to the vocational expert’s testimony that misskgwa than
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once per month would not be tolerated. See AR 94-95. Enhancement of the record wou
useful and, accordingly, the Court concludes that remand for further proceeding®siapgr
CONCLUSION
For the foregoing reasons, the Commissioniana decision IREVERSED and this
case IREMANDED for further administrative proceedings under sentence four of 42 U.S
§ 405(Q).

On remand, the ALJ shoutdevaluate the medical evidence and plaintiff's testimonyj
DATED this 1stday ofNovember, 2018.

WSW

Thomas S. Zilly
United States District Judge
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