Bond et al v. Cruiseport Curacao CV

1C

11

12

13

14

15

16

17

18

19

20

21

22

23

24

UNITED STATES DISTRICT COURT
WESTERNDISTRICT OFWASHINGTON
AT SEATTLE

MONIQUE BOND and BRIGITTE
GRINGAS,

Plaintiffs,
V.

CRUISEPORT CURACAQC.V,, et
al.,

Defendant.

THIS MATTER comes before the Court on Defendants’ Motion to Dismiss and to
Enforce the Athens Convention. (Dkt. No. 25.) Having reviewed the Motion, the Respons

(Dkt. No. 29), the Reply (Dkt. No. 30) and the related record, the O&MIES the Motion.

CASE NO.C17-1639MJP

ORDERDENYING MOTION TO
DISMISS LOSS OF CONSRITIUM
CLAIM AND TO ENFORCETHE
ATHENS CONVENTION

Background

This matter arises from a slgndfall by Plaintiff Monique Bond while she was a

passenger on board thS Noordam, a cruise shipwned andperated by Defendants

Cruiseport Curacao C.V., Holland America Line L.V., and Holland America, llime See
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Dkt. No. 1.) On November 8, 2016, Ms. Bond, along with her spouse Ms. Gringas, boardg
MS Noordam in Auckland New Zealand for a tour of Australia, New Zealand, and the South
Pacific. (d. atf 13.) On December 5, 2016, Ms. Bond slipped on board, dislocating and
fracturing her knee.ld. at 11 14, 19.) Ms. Bond and Ms. Gringas brought this action again
Defendants for negligence and loss of consortiulieh. af 11 2535.)

Defendants now move to dismiss Ms. Gringas’ claim for loss of consortium and to
enforce the limitations on liability under the Athens Convention.

Discussion
I. Legal Standard

A. Rule 12(b)(6)

The Court may dismiss a c@taint for “failure to state a claim upon which relief can be

granted.” Fed. R. Civ. P. 12(b)(6). “A complaint may fail to show a right of relieér by

lacking a cognizable legal theory or by lacking sufficient facts allegedruncognizable legal

theory.” Woods v. U.S. Bank N.A., 831 F.3d 1159, 1162 (9th Cir. 2016). In ruling on a Rule

12(b)(6)motion, the Court must accept all material allegations as true and construe tharto

in the light most favorable to the non-movaMtyler Summit P’3®ip v. Turner Broad. Sys., Inc

135 F.3d 658, 661 (9th Cir. 1998). The complaint “must contain sufficient factual matter,

accepted as true, to ‘state a claim to relief that is plausible on its fash€roft v. Igbal, 556

U.S. 662, 678 (2009) (citing Bell Atlantic Corp. v. Twombly, 550 U.S. 544, 570 (1955)). A

complaint that offers “labels and conclusions” or “a formulaic recitation ofl#maents of a
cause of action” will not suffice, nor will “naked assertions” devoid of “furthetual

enhancema.” Id.
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B. Rule 56
In general, the Court may not consider materials beyond the pleadings in rulingilen

12(b)(6) motion without converting it into a motion for summary judgm&atVan Buskirk v.

CNN, 284 F.2d 977, 980 (9th Cir. 2002). Under Rule &&mary judgment is proper if the
pleadings, depositions, answers to interrogatories, admissions on file, and tafBtiaw that

there is no genuine issue of material fact and that the moving party isdetatilglgment as a

matter of law. Fed. RCiv. P. 56(c). The movant bears the initial burden to demonstrate thé¢

absence of a genuine dispute of material f&@=lotex Corp. v. Catrett, 477 U.S. 317, 323

(1986). A genuine dispute over a material fact exists if there is sufficiel@nee for a

reasonable jury to return a verdict for the non-movamderson v. Liberty Lobby, Inc477

U.S. 242, 253 (1986). On a motion for summary judgment, “[tlhe evidence of the non-mo
to be believed, and all justifiable inferences are to be drawn in his fabrat 255.
[I.  Loss of Consortium Claim
Defendants contend that general maritime law does not recognize a clains fofr los
consortiumwhere a ship passenger is injurd®kt. No. 25 at 4-8.) Plaintiffs respond that the

cases relied upon by Defgants—amelyMiles v. Apex Marine Corp., 498 U.S. 19 (1990) an

Chan v. Society Expeditions, Inc., 39 F.3d 1398 (9th Cir. 1994)—do not preclude recovery

loss of consortium in an unseaworthiness claim. (Dkt. No. 29 at Bet.)he same reasoits

did soin Barrette v. Jubilee Fisheries, In€ase No. 10-1206MJP, 2011 WL 3516061 (W.D.

Wash. Aug. 11, 2011), the Court concludes Migs andChanhave been limited by the

Supreme Court’saterruling in Atlantic Sounding Co., Inc. v. Townserisb7 U.S. 404 (2009

indicating thatMs. Gringas’loss of consortium claim is not barred.

174
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In Miles, the Supreme Court held that limitations on recovery for loss of consortium
under the Jones Act also precluded recovery for loss of consortium in wrongful death ac
brought under general maritime law. 3&8 U.S. at 33. The Court reasoned that its holding
brought general maritime law into conformity with the Jones Act and the Death oigth8¢4s
Act (DOHSA), 46 U.S.C. 88 761-762, which explicitly excluded loss of consortium in wron
death actionsld.

In Chan the Ninth Circuit extendellliles to precludeecovery forloss of consortiunfor
every maritime tort that occurs on the high seas, reasoning that to do otherwise “would
effectivdy reward a tortfeasor for killing, rather than merely injuring his mcti 39 F.3d at
1408.

After Chan however, the Supreme Court clarified the scogdite#s in Townsend,

cautioning that lower courts had applied it too broadly to the detrimentrafmeaplaintiffs. In

Townsendthe plaintiffsought punitive damages on a maintenance and cure claim brought

general maritime law and the Jones Ash7 U.S. at 408. The defendants argued that, undef

Miles, the plaintiff was limited to damages availahunder the Jones Act, which did not includ
punitive damagesld. The Supreme Court disagreed, reasoning that the Jones Act applied
to causes of action involving negligence and “did not eliminatexyisting remedies available
to seamerfor the £parate commelaw cause of action based on a seaman’s right to
maintenance and cureldl. at 415-16 “Because the theaccepted remedies for injured seame
arose from the general maritime law, it necessarily follows that Congesssrwisioning the
cortinued availability of those commdaw causes of action.Id. at 416(citations omitted)
The Jones Act was “for the benefit and protection of seamen,” and “[i]ts purpsde wnlarge

that protection, not to narrow it.Id. at 417(citatiors omitted) In other words, Townsend

pful
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recognized that simply because the Jones Act provides a remedy for a giverf eatisa o
“does not mean that the Jones Act provides the only remédydt 422-23citation omitted).
Here,as inBarrette the Court finds that, because the claim of unseaworthineskeand
remedy of loss of consortium both existed in general maritimédagvbefore the Jones Athe
Jones Act does not preclude recovery for loss of consortium in an unseaworthiroes sSaei
Barrette 2011 WL 3516061 at *5. The Court further findattthe fact that Ms. Bond was a
passengeas opposed ta seaman does not undermine, but rather strengthens hefarlaim
recovery, as nowhere does the Jones Act limpéssenger’s right to recover non-pecuniary

damages.SeeMorgan v. Almars Outboardsid., 316 F. Supp. 3d 828, 844 (D. Del. 2018)

(explaining that, although the Jones Act limits damages by reference to gralf&dployers’
Liability Act (“FELA"), 45 U.S.C 8§ 51et seq. “only the Jones Act’s provision governing
seamen incorporates FELA; the passengerigian does not,” and for this reason “it becomegq
all the more clear that ngmecuniary damages should be available to passengers, to whom
limitations of FELA have no logical applicability.”).

Therefore, the Court DENIES Defendants’ Motion to Dismiss Ms. Gringas’ loss of
consortium claim.

[I. Motion to Enforce the Athens Convention

Defendants contend that the Athens Convention was incorporated into the passeng
ticket contract (the “Cruise Contract”) issuedPaintiffs, and limits the monetary recovery
against Defendants to 400,000 Special Drawing Rights (SPRs)an initial matter, because
this portion of Defendants’ Rule 12(b)(6) Motion requires the Court to consider mateyaisd

the pleadings, the Court will treat it as a motionpartialsummary judgment under Rule 56.

the

jer

! The guivalent of approximately USD $553,286 of December,2018.
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Becauséhe United States is not a signatory to Atkens Conventignts limitation on
liability applies only where it is validly incorporated into a passenger takaract. SeeWallis

V. Princes<Cruises, InG.306 F.3d 827, 839 (9th Cir. 2002). As such, “an Athens Conventio

limitation must be reasonably communicated before it can bind a passedgefaderal
maritime law.” Id. In making this determination, the Court must condiderthe owrall
circumstances including (1) “the physical characteristics of the ticket” (i.eaturesuch as
size of type, conspicuousness and clarity of notice on the face of the ticket, and thhease
which a passenger can read the provisions in quéstad (2)the “surrounding circumstances
and “extrinsic factors indicating the passenger’s ability to become mealhyrigformed” (.e.,
“the passenger’s familiarity with the ticket, the time and incentive under thenstiaces to
study the provisios of the ticket, and any other notice that the passenger received outside
ticket.” Id. at835-36 (citations omitted) (emphasis omittedyhether a ticket provides
reasonable notice is a question of ladg. at 839. (citation omitted).
Here, tle Cruise Contract provides as follows:
LIMITATIONS ON CARRIER’S LIABILITY; INDEMNIFICATION
(E) Cruises To/From or Within the EU: On international cruises which neither
embark, disembark nor call at any U.S. port and where You commence the cruise by
embarking or disembarking in a port of a European Member Sate, Carrier shall be
entitled to any and all liability limitations and immunities for loss of or damage to
luggage, death and/or personal injury as provided under EU Regulation 39212009 on the
liability of carriersto passengersin the event of accidents. Unless the loss or damage
was caused by a shipping incident, which is defined as a shipwreck, capsizing, coll
or stranding of the ship, explosion or fire in the ship, or defect in the ship (as define
the Regulation), Carrier's liability is limited to no more than 400,000 Specialiiyaw
Rights ("SDR") per passenger, (approximately U.S. $564,000, which fluctuates
depending on the daily exchange rate as published in the Wall Street Jouhaal) if

passenger proves that the incident was a result of Carrier's fault artnegle

(Dkt. No. 25-3, Ex. 1 at 13-14¢mphasis added).
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While Defendants claim that “[t]his language placed Plaintiffs on notice thattiens
Convention limited their] liability” (Dkt . No. 25 at 10), the Court disagrees. By its own
languagethe limitation on liabilitydoesnot apply tahe MS Noordam, which manifestlydid not
“commence . . by embarking or disembarking in a port of a European Member State.”

Although the physical characteristics of thaiise Contract otherwise appear sufficient to put

Plaintiffs on notice of this provision.é., it is legible and bears the heading “LIMITATIONS ON

CARRIER’S LIABILITY; INDEMNIFICATION”), theuse of the conjunctiv&and” in the
excerptedanguage above would lead a reasonable passenger to believe that the Athens
Convention appliesnly where a cruise embarks or disembarisin the EU and would
provide the average passenger with “little incentive to invest sufficient effod study the
provisions of the ticket” that followWallis, 306 F.3d at 836In Wallis, the Ninth Circuit found
that a passenger contract was not reasonably communicated where it was “unekbather.
the liability limitationsapplicable under the Athens Convention would necessarily apply,” sy
thata passenger would be led to regard such limitations as “only a potentially bieahirigt
the contract.ld. Here, a reasonable passengeia cruise that does not embark or disembark
within the EU—such as th&1S Noordam—would be led to regard the Athens Convention as
entirelyinapplicable, and would have no incentwkatsoeveto research its provisions or
otherwise learn thats reach was broadéhan stated in the Cruise Coatt.

Therefore, the Court DENIES Defendants’ Motion to Enforce the Athens Conventio
and finds that its limitations on liability do not apply as a matter of law.

The clerk is ordered to provide copies of this order to all counsel.

ich

ORDER DENYING MOTION TODISMISS LOSS OF CONORTIUM CLAIM AND TO ENFORCE THE
ATHENS CONVENTION- 7



1C

11

12

13

14

15

16

17

18

19

20

21

22

23

24

DatedDecembe#d, 2018.
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Marsha J. Pechman
United States District Judge




