Mohr v. Berny

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

hill

UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON
AT TACOMA
ANTHONY M.,
Case No. 2:17-cv-01691-TLF
Plaintiff,
V. ORDER REVERSING AND
REMANDING THE
NANCY A. BERRYHILL, Deputy COMMISSIONER'’S DECISION TO

Commissioner of Social Security for DENY BENEFITS
Operations

Defendant.

Plaintiff has brought this mattéor judicial review of the Commissioner’s denial of his
application for supplement security income (“S3iénefits. The parties have consented to hg
this matter heard by the undersigndagistrate Judge. 28 U.S.C686(c), Federal Rule of Civil
Procedure 73; Local Rule MJR 13. For the reas®t forth below, the Court finds that the
decision to deny benefits should be reversatithat this matter should be remanded to the
Commissioner for an award of benefits.

FACTUAL AND PROCEDURAL HISTORY

On May 9, 2014, plaintiff filed an applicati for SSI benefits, alleging he became
disabled beginning February 1, 2014. Dkt. 6pAdistrative Record (R) 15. His application
was denied on initial administraéiveview and on reconsideratidd. A hearing was held befor
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an administrative law judge (ALJ) on Octob&; 2015, at which plaintifappeared and testified
as did a vocational expert. AR 31-50. The Aleld a supplemental hearing on May 18, 2016
which medical expert, Robert Pelc, Ph.D., appeared and testified. AR 51-74. Plaintiff did n
appear, but his counsel was prasa#rthis supplemental hearirg.

In a decision dated June 15, 2016, the ALJrdateed that plaintiff was not disableid.
at 15-26. The Commissioner employs a five-step sequential dis&vidityation process in

determining whether a claimant is disabl20 C.F.R. § 416.920. If the claimant is found

disabled or not disableat any step thereof, the disabilitytelenination is made at that step, and

the sequential evaluation process eihdisStep one considers whether the claimant is engagg
“substantial gainful activity.Kennedy v. Colvin738 F.3d 1172, 1175 (9th Cir. 2013) (citing
C.F.R. 8§ 416.920(a)(4)). Step twonsiders “the severity dfie claimant’s impairmentgd. If

the claimant is found to have a severe impairpr&ep three considers hather the claimant’s
impairment or combination of impairments nseet equals a listingnder 20 C.F.R. pt. 404,
subpt. P, app. 11d. “If so, the claimant is consideredsdbled and benefits are awarded, endi
the inquiry.”ld. If not, the claimant’s redual functional capacity (“RFQ'is considered at step
four in determining whether the claimant caiti do his or her past relevant work and, if
necessary, at step five “make an adjustment to other wiotk.”

At step one, the ALJ determined that ptdfrhad not engaged in substantial gainful
activity since plaintiff's application datéd. at 17. At step two, the ALJ found plaintiff had the
following severe impairments: an anxiety-related disorder, an affecioveddir, and a substanc
addiction disordend. At step three, the ALJ found plaiffi did not have an impairment or
combination of impairments that met or medicatualed the severityf one of the listed

impairmentsld. at 18. The ALJ next considered plain8fiRFC, finding at step four that he dig
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not have any past relevant wobyt that at step five he calperform othergbs existing in
significant numbers in the national economy, tredefore plaintiff wasiot disabled. AR 25-26.

Plaintiff's request for review of the ALJ@ecision was denied by the Appeals Council
making that decision the Comssioner’s final decision; plaiiff appealed on November 9,
2017. AR 3; Dkt. 1; 20 C.F.R. § 416.1481.

For the reasons set forth below, the Courtlhdhe ALJ erred in evaluating the medica]
and other opinion evidence, in assessing pfémtredibility, and in rejecting the lay witness
evidence from plaintiff's grandmiogr, and thus in assessingiptiff's RFC and in finding him
to be disabled at step five. The Court theref@verses the ALJ’'s decision and remands this
matter to the Commissioner for an award of benefits.

DISCUSSION

Plaintiff seeks reversal of the ALJ’s dsioin and remand for an award of benefits,
arguing the ALJ erred:

(2) in evaluating plaintiffgmpairments at step two;

(2) in evaluating the medical and other opinion evidence in the record;

(3) in assessing the credibyl of plaintiff's testimony;

4) in rejecting the lay witness ewidce from plaintiff's grandmother;

(5) in assessing plaintiff's RFC;

(6) in finding plaintiff notdisabled at step five;

(7) plaintiff also argues the ALJ faddo afford him due process during the
supplemental hearing.

The Court will uphold an ALJ’s decision unle¢s) the decision is based on legal errof;

or (2) the decision is not supped by substantial evidendeevels v. Berryhill374 F.3d 648,

654 (9th Cir. 2017). Substantial evidence is “soelevant evidence as a reasonable mind mi
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accept as adequate to support a conclusidmevizo v. Berryhill871 F.3d 664, 674 (9th Cir.
2017) (quotingesrosiers v. Sec'y of Health & Human Ser846 F.2d 573, 576 (9th Cir.
1988)). This requires “more than a mere sdmti’ though “less thara preponderance’™ of the
evidenceld. (quotingDesrosiers 846 F.2d at 576). The Commisser’s findings will be upheld
“if supported by inferences reasdadrawn from the recordBatson v. Comm’r of Soc. Sec.
Admin, 359 F.3d 1190, 1193 (9th Cir. 2004).

If more than one rational imgretation can be drawn from the evidence, then the Col
must uphold the ALJ’s interpretatio®@rn v. Astrue495 F.3d 625, 630 (9th Cir. 2007). That is
“[w]here there is conflictingvidence sufficient to supporitleer outcome,” the Court “must
affirm the decision actually madeAllen v. Heckler749 F.2d 577, 579 (9th Cir. 1984) (quotin
Rhinehart v. Finch438 F.2d 920, 921 (9th Cir. 1971)). T@eurt, however, may not affirm by
locating a quantum of supporting evidemaeel ignoring the nosupporting evidencérn, 495
F.3d at 630.

The Court must consider the aghisirative record as a whol@arrison v. Colvin,759
F.3d 995, 1009 (9th Cir. 2014). The Court also meesgh both the evidence that supports, an
evidence that does notpport the ALJ’s conclusiond. The Court may not affirm the decision
of the ALJ for a reason upon wh the ALJ did not relyld. Rather, only the reasons identified
by the ALJ are considered inetlscope of the Court’s revievd.

l. The ALJ's Evaluation of the Mical and Other Opinion Evidence

The ALJ is responsible for determining credibility and resolving ambiguities and

conflicts in the medical evidenceeddick v. Chaterl57 F.3d 715, 722 (9th Cir. 1998). Wherg

(@]

d

the evidence is inconclusive, “questions of credibility and resolution of conflicts are functigns

solely of the [ALJ].”Sample v. Schweike894 F.2d 639, 642 (9th Cir. 1982). In such situatiot
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“the ALJ’s conclusion must be upheldforgan v. Comm’r of the Soc. Sec. Admi69 F.3d
595, 601 (9th Cir. 1999). Determining whether ingstesicies in the evidee “are material (or
are in fact inconsistenciesalt) and whether certaifactors are relevant to discount” medical
opinions “falls withinthis responsibility.’1d. at 603.

In resolving questions of edibility and conflicts in the evidence, an ALJ’s findings
“must be supported by specific, cogent reasdReddick 157 F.3d at 725. The ALJ can do thi
“by setting out a detailed and thorough sumn@drthe facts and conflimg clinical evidence,
stating his interpretation thewf, and making findingsld. The ALJ also may draw inferences
“logically flowing from the evidence Sample 694 F.2d at 642. Further, the Court itself may
draw “specific and legitimate infences from the ALJ’s opinionMagallanes v. Bower881
F.2d 747, 755, (9th Cir. 1989).

The ALJ must provide “clear and convincingdasons for rejectg the uncontradicted
opinion of either a treating or examining physici@revizo v. Berryhill871 F.3d 664, 675 (9th
Cir. 2017) (quotindryan v. Comm’r of Soc. Sg628 F.3d 1194, 1198 (9th Cir. 2008)). Even
when a treating or examining physician’s opinigontradicted, an ALJ may only reject that
opinion “by providing specific and legitimateasons that are supported by substantial
evidence.ld. However, the ALJ “need not discuas evidence presented” to him or her.
Vincent on Behalf of Vincent v. Heckl@B9 F.2d 1393, 1394-95 (9th Cir. 1984) (citation
omitted) (emphasis in original). The ALJ mostly explain why “significant probative evidenct
has been rejectedld.

In general, more weight is given to a treating physicianisiop than to the opinions of
those who do not treat the claimaBéee Lester v. Chate81 F.3d 821, 830 (9th Cir. 1996). On

the other hand, an ALJ need not accept the opiaf a treating physician, “if that opinion is
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brief, conclusory, and inadequigtsupported by clinicalindings” or “by therecord as a whole.’

Batson v. Comm’r of Soc. Sec. Adm@h9 F.3d 1190, 1195 (9th Cir. 2004¢e also Tonapetyan

v. Halter, 242 F.3d 1144, 1149 (9th Cir. 2001). An examgrphysician’s opinion is “entitled to
greater weight than the opam of a nonexamining physiciarLéster 81 F.3d at 830-31. A non{
examining physician’s opinion may constitute subt&h evidence if “it isconsistent with other
independent evidence in the recordidhapetyan242 F.3d at 1149.

A. Medical Expert Robert Pelc, Ph.D.

The medical expert Robert Pelc, Ph.D.,itiest that plaintiffwould “be capable of

performing simple, repetitive taskbat did not require extendé@de for learning of those tasks

maybe 30, 45 days,” but that “[t]he data is lelezar in terms of how well he would handle mot
detailed or complex tasks,” and lse would not be able to offan opinion abouhis capabilities
in that area. AR 65. In terms of social functianiDr. Pelc testified thavhen his irritability or
anxiety increases, plaintiff's intections with the public, co-wkers, and supervisors would “b¢
at a marked level” of impairmend. at 66. Dr. Pelc testified that wh plaintiff is at that marked
level of impairment, he would have “inappropriatieractions with supersors or co-workers,”
and “certainly with the general publidd. at 67.

Dr. Pelc further testified, howey, that when such increasesriitability or anxiety are
not occurring or not “more prominent,” therapltiff's impairment would be “at a moderate
level and [he] would at leab able to interact occasionally with those three grougsdt 66.
At those times, plaintiff also “auld be able to dealith changes in simpleepetitive types of
work,” as well as “work that had no more thastasional interactions with others.” AR 67. Dr|
Pelc also testified that hewald not provide an opinion regamd frequency of increases in

plaintiff's irritability or anxiety.ld. at 66-67.

ORDER REVERSING AND REMANDING THE
COMMISSIONER'S DECISION TO DENY BENEFITS - 6

Py

e

A\1”4




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

The ALJ gave “great weight” tDr. Pelc’s testimony that platiff would have ability to
adapt to changes in simple, repetitive typeswarfk and work that involved only occasional
interactions with others, because Pelc “reviewed the evidene¢ the hearing level, and his
opinion is consistent with the record as a welioAR 24. In so finding, the ALJ pointed to Dr.
Pelc’s testimony that plaintiff'sveekly presence at a bar dugithe relevant period suggested
more of a moderate limitation” ithe area of social functioninigl.

The ALJ erred in giving great weight Br. Pelc’s testimony, because the ALJ made
assumptions about the nature, frequency, and eatgataintiff's presencat the bar that are
unsupported in the record. During the suppletaldmearing, the ALJ inquired of Dr. Pelc:

So one thing that sort of struck metims record was how often [plaintiff] was
going to this bar during the -- duriigs testimony and then during this
[Cooperative Disability Investigations Unff]DIU investigation where he said
that he could go to this place eveogly knew him and so he felt comfortable
there but it's still a very public plasehere people are drinking and getting
rowdy and having a good time generap, someone witthe conditions, the
impairments that [plaintiff] has and the limitations that he has, how do you see
that fitting in?

Id. at 67-68. In response, Dr. Pelc testified:

Well, in addition to histiendance, . . . unfortunagelthere’s not really good,
clear data about the frequency withich he was actually, not just going
there, but actually workg there. | did note that he was describing, you know,
the amounts of money that he was maKorga one-night stand of working at
that location. To the extent thathwas a frequersind ongoing behavior,

then | would say that would weigh md@vards his having no more than the
moderate limitation in terms of that social domain and, again, you know, he
reports different things alifferent times. With the investigation report, he
says he’s working at this bar, you know;, #most an entire year and, if that's
true, and if he’s going there on a régguwbasis, again, | would put him as
having no more than moderate limitatibthink he would still have some
problems with his irritability and alssbme problems with his anxiety but, if
that's the case where he was goingehan a frequent or regular basis for up
to a year during much of the time s@nhis alleged date, then | would not put
him into that marked category.

AR 68-69.

ORDER REVERSING AND REMANDING THE
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As plaintiff points out, however, the ALdid not ask questions about the bar’s
environment, the frequency with which plafhtwent or worked there, and the nature of
plaintiff's social interactions while at the bar.rfexample, at the initidiearing plaintiff testified

that for a period of time he had been tnaghas a bartender iree different bardd. at 36-37.

However, the ALJ did not inquire about the work environment, what exactly plaintiff did whi

at those bars, or how often he workedhatse bars to train as a bartendigr.

In the CDIU investigation, thenvestigator reported that plaifh said he worked “for half
of 2014 and half of 2015” asbartender “making cashd. at 575, 578. Plaintiff also said “he
made really good money and he woulchgrhome 250-400 dollars a night in tipkl” at 578.
No evidence suggests how many nights plaimdfked each week or month (e.g., several tim
a week or once per month), the type ofibaplved (e.g., many or only a few customers), the
number of hours he worked each night (e.g., séeem@ne), or the specific tasks he had to
perform.

The CDIU investigatofurther notes that:

According to [plaintiff], he can go tthe Union Bar because he knows almost

everyone there. [Plaintiff] said it i&e his safe place and everyone there

knows he has a panic issue and they taik with him and they look out for

him. [Plaintiff] said sometimes after s been drinkinge would go outside

the bar and just start yelling becaus¢hef intense feelings he has inside his

body and mind. [Plaintiff] said the bar patrons do not make fun of him and he

is able to walk to and from the bar. [Plaintiff] noted he only goes to the bar 4-

5 times a month. [Plaintiff] said he went once last week. [Plaintiff] said he

goes when he just has to get out of the house.

Id. at 579.
The ALJ found that plaintiff went to a bar fouar five times a month, and relied on this

evidence that plaintiff's symptonand limitations are not as severe as alleged. AR 23. But &

CDIU investigation report reveslthe bar was a “safe place” the plaintiff, where the patrons
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knew him. The fact that pldiff would go there on average one time per week and only in of
to just “get out of the houseis not substantial evidence of ahbility to interact appropriately
with the general public or with others with whom he is not familiar.

B. Licensed Mental HealtBounselor (LMHC) Eric Clarke

In May 2016, one of plaintiff's mental Héatherapists, Eric @rke LMHC, evaluated
plaintiff, opining that he had severe impairment (defined &ignificant disruption OR Failure
in functioning”) in terms of soal withdrawal, and a marked impairment (defined as “Obviou
impairment OR Inadequate functioning”) in theas of: negative sociaéhavior, response to
stress, sustained attention, and anxiety sympt®R 698. Plaintiff argues the ALJ erred by n
addressing this opinion gkence in his decision.

The Commissioner argues the ALJ was “ngureed to discuss evidence that is neithe
significant nor probative.” Dkt. 15, p. 14 (quotirgward ex re. Wolff v. Barnharg41 F.3d
1006, 1012 (9th Cir. 2003)). Yet the opinions of medaral other sources suah clinical social
workers “are important and shoute evaluated on key issues such as impairment severity g
functional effects, along with the other relevanidence in the file.” Social Security Ruling
(“SSR") 06-03p, 2006 WL 2329939, at *3.

Mr. Clarke provided an opian on specific areas of funcotiing based on his evaluation
of plaintiff at the time. This was significantgirative evidence the ALJ was required to addre
The ALJ’s failure to do so cotigutes reversible error.

C. Examining Psychologist David Widlan, Ph.D.

David Widlan, Ph.D., performed a psychologieaaluation of plaintiff in March 2014,
opining that he was markedly limited in his #bito understand, remember, and persist in tag

by following detailed instructiongdapt to changes in a roiwork setting, communicate and
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perform effectively in a work setting, andraplete a normal workday and workweek. AR 291

The ALJ gave the following reasong fejecting Dr. Widlan’s opinion:

Dr. Widlan received no records. Hengpleted a check box form with little

explanation for his opinion. The claimaeported to Dr. Widlan that he was

last employed in 2013 for a few days at a time through temp agencies.

However, as discussed below, the clainrapbrted that he worked for half of

2014 and half of 2015 as a bartender.at$® was seen in the ER in March

2014 for an “anxiety attack” at work. Thusappears likely that the claimant

was working around the time of thisadwation. The claimant reported no

history of substance abuse to Dr.dlén. However, as noted above, the

claimant was diagnosed with alcolathdrawal in January 2014. Thus, it

appears that the claimant was ndirety forthcomingwith Dr. Widlan,

which undermines the reliability @r. Widlan's conclusions.

AR 20 (internal citations omitted).

The Court agrees with plaintiff that tleeseasons were insufficient for rejecting Dr.
Widlan’s opinion. First, there is no requiremi¢hat Dr. Widlan, who conducted his own
evaluation of plaintiff, was reqrad to review other records. Second, as discussed further bg
the majority of the treatmentaerds support Dr. Widlan’s opinion. ift, the mere fact that an
opinion is provided on a “check box” form is ntstelf sufficient to rejet a physician’s opinion.
Garrison v. Colvin 759 F.3d 995, 1014 n.17 (9th Cir. 2014) (aba check-the-box form is not
a valid reason for rejecting treating physicianshamns; forms did not stad alone, but reflected
and were consistent with the claimant’s treatment records).

The record fails to show the nature antkekof plaintiff's wak efforts in 2014 and
2015. As for the anxiety attack plaintiff sufferatdwork requiring him to be seen in the
emergency room, this would tend to suppoetfindings of Dr. Widlan. And, even though
plaintiff's report of having ndnistory of substance abuse may be inconsistent with the

contemporaneous recorde€AR 285, 297), and thus he may not have been entirely

forthcoming on this issue, the ALJ fails to eaipl how this calls into question Dr. Widlan’s
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overall opinion. The ALJ assigned no particular limitation to plaintgftisstance abuse, and
appears not to have placed much importanceiorteérms of its impact on plaintiff's ability to
function.SeeAR 24 (rejecting as vague and equivabe opinion that plaitiff would do best
when not drinking)Trevizq 871 F.3d at 678, n.5 (credibility assessment is designed to eva
the intensity and persistence of symptoms, ndetae into the claimant’s character and appat
truthfulness).

D. Plaintiff's Other MentaHealth Treatment Providers

Plaintiff contends the ALJ did not give sufiént weight to the opinion evidence in the
record from plaintiff's mental heth treatment providers (AR 20-22).

There are progress notes from a number ofrtreat providers in the record; they do ndg
contain opinions about plaintiff's actual wer&lated capabilities — yet they do contain
significant clinical findings —rad those clinical findings aredhly supportive of the functional
assessments of Dr. Widlan and Mr. Clarke. &ample, treatment providers’ notes described
plaintiff as being guarded, witlin anxious mood, a flat or cdristed affect, and tangential and
perseverative thought. AR 298, 385, 416, 604, 609 ténDacember 2015, plaintiff was noted
be a “very poor” historian, with “very poortisight, judgment, and memory recall, poor
concentration and eye contaahd “very poor” social engagemte including obliviousness to
social cuesld. at 609-14 (further noting poor rappartd relatedness, not acknowledging han
that was outstretched to steaik, not being able to engagea typical conversation, and
appearing to be intermittently “quite preoccupied” as if responding to internal stimuli).

In January 2016, plaintiff was noted to suffer from “multiple somatic symptoms to s

severe degree that they (as well as other aspkhts presentation) are consistent with somatic

delusions of a psychotic digter.” AR 627. His concentration, memory, and judgment were
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“poor”, his insight was “very po6yhe was vague and rambling, and he did not know the dat
day of the weekd. at 632. There are occasions in theord where plaintiff has seen some
improvementid. at 310, 318, 325, 330-31, 381, 519, 532, 553, 694-95, 712) — yet, advers¢
symptoms, including anxiousness, agitation, irrltghitangentiality, impaired memory, though
blocking, paranoia, delusions, andstricted or flat affect alslbave consistently been noted b}
his therapistsl@. at 305, 308, 310, 314-15, 319, 330-31, 333-34, 336-38, 344-45, 348-50, 3
55, 359, 369, 371-72, 375, 377, 379-81, 553-54, 556, 695, 712).

E. Non-Examining Physicians Michaeld®vn, Ph.D. and Patricia Kraft, Psy.D.

Based on his review of the record, in JBBA4, non-examining psychologist Michael L.

Brown, Ph.D., opined that plaintifas moderately limited in hability to carry out detailed
instructions, maintain attention and concentrafar extended periods, perform activities with
a schedule, maintain regular attendance, betpahwithin customary tolerances, complete a
normal workday and workweek, and perfornaatonsistent pace. AR 81-82. Dr. Brown opine
as well that plaintiff would be markedly limited s ability to interact appropriately with the
general publicld. at 82.

Dr. Brown further opined that plaintiff t&ined the functional capacity for sustained
concentration, persistence, and pace for a nonokday and workweek, but should have onl
superficial contact witlthe general publidd. Plaintiff would be okay, however, with both co-

workers and supervision. AR 82. These findingsenadfirmed by Patricia Kraft, Psy.D., anoth

non-examining psychologist in September 2014, also based her opinion on a review of the

record.ld. at 91-93.
The ALJ gave “great weight” to the opams of Dr. Brown and Dr. Kraft. AR 24.

Plaintiff argues the ALJ erred this finding — he points out their opinions are inconsistent wi
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the overall evidence in the record. The Courteagr The ALJ does not state why he gave the

opinions such weighGarrison v. Colvin 759 F.3d 995, 1012-13 (9th Cir. 2014) (“an ALJ err

U7

when he rejects a medical omnior assigns it littleveight while doing nothing more than
ignoring it, . . . or criticizing itvith boilerplate language that faiig offer a substantive basis for
his conclusion”) (citingNguyen v. Chaterl00 F.3d 1462, 1464 (9th Cir.1996)).

As noted above, Mr. Clarke foumpdhintiff was markedly to sevely impaired in terms of

attention, response to stress, social withdrawal, and negatia Iselcavior. Dr. Widlan also

found plaintiff to be markedly ipaired in several cognitive and social functioning areas. Both of

their findings clearly are at odddth the mostly moderate limitations Drs. Brown and Kraft
found. The overall evidence in thecord, furthermore, supports the more significant functional
limitations found by Dr. Widlan and Mr. Clarke.

The ALJ improperly relied on thiestimony of Dr. Pelc to finglaintiff would be able to
deal effectively with canges in simple, repetitive typeswdrk and work that involved only
occasional interactions with otitse Accordingly, the ALJ failed to give sufficient reasons for
adopting the opinions of Dr. Brovand Dr. Kraft, and thus erred ialying on them in assessing
plaintiff's residual functional capacity.

Il. The ALJ’s Assessment of Plaintiff’'s Credibility

The United States Court of Appeals for ti@th Circuit uses a two-step inquiry for
determining whether and to what extent trerohnt’s testimony about severity of symptoms
must be credited:

e First, has the claimant presented objectheglical evidence of an impairment that
reasonably could produce the pain or oyanptoms alleged? The claimant is npt

required to show that the impairment cotddsonably be expectéa result in the
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exact severity of symptoms that the clamhalleges; the claimant is only require
to show that the impairment couldasmnably have caused some degree of the
symptoms. The claimant is not requitedoroduce objective medical evidence 0
the specific symptoms (for exampfegin) or the severity thereof.

e Second, if the first step satisfied and there is noidence of malingering, then
the Court asks: has the Apdovided clear and convincirrgasons for rejecting th
claimant’s testimony about the severity of symptoms?

Trevizo v. Berryhill371 F.3d 664, 678 (9th Cir. 2017).

To reject a claimant’s subjective complajritee ALJ must providéspecific, cogent
reasons for the disbeliefl’ester v. Chater81 F.3d 821, 834 (9th Cir. 1996). The ALJ “must
identify what testimony is not credibla@what evidence undermines the claimant’s
complaints.”ld.; see also Dodrill v. Shalajd.2 F.3d 915, 918 (9th Cir. 1993). The evidence g
whole must support a finding of malingerir@ee O’'Donnell v. BarnharB818 F.3d 811, 818 (8t}
Cir. 2003).

Here, the ALJ discounted plaintiff's credity concerning his limitations based on his
“activities, such as his ability to work at a bgo, to a bar four to five times per month, and
drive,” which the ALJ found were “not consistemith the alleged severity of his limitations.”
AR 23. A claimant’s credibility may be discountiétie or she “is abléo spend a substantial
part of his or her day performing household chores or other activitiesréhaansferable to a
work setting,” or if the claimant’s aciiies contradict his or her other testimo®rn v. Astrue
495 F.3d 625, 639 (9th Cir. 200Bmolen80 F.3d at 1284 n.7.

The ALJ’s reasons for finding plaintiff notedible are not clear and convincing.

Regarding plaintiff’'s going to and/evorking at a bar, this activitiails to show he is capable o
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social functioning at a level minimally adequéde a work setting. As for plaintiff’s driving,
here too the record fails to show he has engag#tht activity to an etent, frequency, or level
that would make it transferable to a worlktieg. AR 219, 260, 577-78. Further, “the mere fac
that a plaintiff has carried on cartaaily activities, such as gcery shopping, driving a car, or
limited walking for exercise, does not in any wayrdet from her credibility as to her overall
disability.” Vertigan v. Haltey 260 F.3d 1044, 1050 (9th Cir. 2001). Accordingly, the Court
declines to uphold the ALJ’s adge credibility determination.

. The ALJ’'s Rejection of the Lay Witness Evidence

Lay testimony regarding a claimant’'s symptdisscompetent evidence that an ALJ mu

take into account,” unless the ALJ “expressly datees to disregard such testimony and give

reasons germane to each witness for doinglsswis v. Apfel236 F.3d 503, 511 (9th Cir. 2001).

In rejecting lay testimony, the ALJ need niec¢he specific records long as “arguably
germane reasons” for dismissing the testimoeynated, even though the ALJ does “not clea
link his determination to those reasons,” antistantial evidence supp®the ALJ’s decision.
Id. at 512.

Plaintiff resided with his grandmother asige helped him with many aspects of daily
living. AR 257-64. Plaintiff's grandmother compldta function report, stiaig that plaintiff got
dizzy at times, threw up a lot, could notrstdor long, had difficulty with medications, was
unable to sleep most nights, had limiyas in seeing, memory, concentration, and
understanding, did not handle stress as wedl,did not spend time with others. AR 23, 257-6
The ALJ gave only “some weight” to plaifits grandmother’s statements, explaining:

Despite the limitations she reportedhdte she reported the claimant could

drive. The reported severity of the clamtia limitations is not consistent with

the claimant’s activitiesuch as driving and going to bars, as the claimant
reported to the CDIU investigator. @loperation of a vehicle is a very
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dynamic task in a changing environment that is largely influenced by the

driver. Since the primary role of any toovehicle operator is the safe control

of the vehicle within the traffic erranment, driving can be considered a

complex task that requires the makingcohtinuous decisions/judgment calls.

It also requires social interaction,datihe ability to multitask while dealing

with external and internal stimuli. Driving as an activity is therefore made up

of strategic decisions.@. route-choice, mirror use, vehicle speed, vehicle

condition, response to emergency vehicégs.), maneuvering decisions (i.e.

reaction to: the behavior of otheaftic participantsroad hazards,

pedestrians, animals, etc), and contietisions (i.e., basic vehicle operation,

radio and/or cellphone operations, etal) of which indcate functioning at a

level in excess of that alleged by the claimant.
AR 23-24.

The ALJ’s reasons for discounting his gramdner’s statements are not germane reas
The evidence of plaintiff's going to bars does stodw he is minimally cagble of social skills
necessary in a work setting. Likewise, there issubstantial evidence of the nature, extent af
frequency of plaintiff's driving sificient to show he is functiong at a level higher than he is
alleging. And given the ALJ’s lenigy description of what drivingenerallyinvolves in terms of
abilities and tasks, the ALJ appears to usereomeous legal standardaththe Ninth Circuit has
specifically determined to be a misapplication of the B@eVertigan 260 F.3d at 1050 (“[T]h¢
mere fact that a plaintiff has carried on certain dadfvities, such as . driving a car . . . does
not in any way detract from her credibilas to her overall disability.”).

V. The ALJ's Step Five Determination

A claimant’s residual funatnal capacity assessment iedist step five of the
Commissioner’s sequential disatyilevaluation process to detama whether he or she can do
other work. SSR 96-8p, 1996 WL &84, at *2. The ALJ in this case found plaintiff had the
RFC:

to perform afull range of work at all exertional levels but with the

following nonexertional limitations. The claimant isableto understand,
remember and carry out simple, routine and repetitive tasks. The
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claimant can have no contact with the general public, perform no tandem

tasks or tasksinvolving a cooper ative team effort, occasional contact with

cowor kersand supervisors, and ableto work in a predictable and routine

wor kplace setting.

AR 19. Because the ALJ erred in evaluatingdpmion and lay witness @ence in the record,
and in assessing plaintiff’'s credibility, the ABJRFC assessment cannot be said to completg
and accurately describe all of plaintiff's furmmal limitations, and thefore cannot be upheld.

At step five, the ALJ must show there arsignificant number of jobs in the national
economy the claimant is able to perforffackett v. Apfell80 F.3d 1094, 1099 (9th Cir. 1999)
20 C.F.R. § 404.1520(e). The ALJ can do threugh testimony of a vocational expert.
Osenbrock v. ApfeR40 F.3d 1157, 1162-63 (9th Cir. 2000). Agsfive determination will be
upheld if the weight of the medical evidencggorts the hypothetical posed to the vocationa
expert.Martinez v. Heckler807 F.2d 771, 774 (9th Cir. 1987).

The vocational expert’s testony therefore must be reliable in light of the medical
evidence to qualify as substantial evideriembrey v. Bower849 F.2d 418, 422-23 (9th Cir.
1988). Accordingly, the ALJ’s description of thiaimant’s functional limitations, which forms
the RFC determination, “must be accurate, isdaand supported by the medical recortd”
(quotingDesrosiers 846 F.2d at 578 (Pregerson, J., concurring)).

At the initial hearing, the ALJ posed a hypetical question to the vocational expert
containing substantially the same limitationsaese included in the ALJ’s assessment of
plaintiff's RFC. AR 45-46. In response to tliatestion, the vocational expéestified that an
individual with those limitations- and with the same age, education and work experience as
plaintiff — would be ableéo perform other jobdd. at 46-47. Based on the vocational expert’s

testimony, the ALJ found plaintiff would be e of performing other jobs existing in

significant numbers in the national economy. 2R26. But because the ALJ's RFC assessm
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is erroneous, the hypothetical question the pdded — and thus the vocational expert’'s
testimony in response theret@annot be said to be suppexd by substaral evidence.

Therefore, the ALJ’s reliance on that hypothétiqzestion and the vocational expert’s testimg
to find plaintiff not disabled attep five also is in error.

VI. Remand for an Award of Benefits

Plaintiff seeks reversal and remand for amdiof benefits. “The decision whether to
remand a case for additional evidence, or simpbmard benefits[,] is whin the discretion of
the court.”Trevizq 871 F.3d at 682 (quotirfgprague v. Bower812 F.2d 1226, 1232 (9th Cir.
1987)).

A direct award of benefitsould be warranted if the following conditions are met: Firs
the record has been fully developed;ms®t; there would be no useful purpose served by
conducting further administrative proceedinggdhthe ALJ’s reasons for rejecting evidence
(claimant’s testimony or medical opinion) are n@dly sufficient; fourth, if the evidence that
was rejected by the ALJ were instead givendtaidit as being true, then the ALJ would be
required on remand to find that the claimardigabled; and fifth, the reviewing court has no
serious doubts as to whethbe claimant is disabletieon v. Berryhill880 F.3d 1041, 1045 (9t

Cir. 2017) (amended January 25, 20Byels v. Berryhill874 F.3d 648, 668 (9th Cir. 2017).

If an ALJ makes an error and there is uncetyaamd ambiguity in the record, the distri¢

court should remand to the agency for further proceediregsy supraat 1045 (quoting
Treichler v. Comm’r of Social Sec. Adminz5 F.3d 1090, (9th Cir. 2014). If the district court
concludes that additional proceedings can remeglgtiors that occurred the original hearing,
the case should be remanded for further consider&ievelssupraat 668.

Here, the ALJ gave legally insufficierdasons for rejecting ¢hopinion evidence from
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Dr. Pelc, Dr. Widlan, and Mr. @fke, and did not have substiahevidence upon which to rejeq
or discount the treatment notes from plaintititter mental health providers. As noted, one o
those providers, Mr. Clarke, opined that pldirtad a marked impairment (defined as an
“obvious” impairmenbr “inadequate” functioning) in tersnof negative social behavior,
response to stress, and anxiety, and a severermgyd (defined as a “significant” disruptian
“failure” in functioning) in terns of social withdrawal. AR 698.

The marked limitations in cognitive and saidunctioning assessed by Dr. Widlan are
line with that opinion. AR 287. The medical exp@&t, Pelc, also testifetthat when plaintiff
was in one of his episodes of increased anxietyritability, his fundional capabilities would
fall in the markedly impaired range as well. AB-67. Although Dr. Pelc testified that he coul
not tell from the record exactly how frequenplaintiff had those episodes, considering the
medical record as a whole, the weight & @vidence reveals plaintiff's symptoms were
consistent and significant over time, as shday the findings of his treatment providers.

Given Mr. Clarke’s opinion @it plaintiff had inadequatar failure in functioning in
several major areas involving sodmdhavior and response to stremsd that the ALJ also failed
to properly reject the testimony and reportindpoth plaintiff and his grandmother, the Court
finds no useful purpose would be servectbgducting further administrative proceedings.
Giving full credit to the improperly rejected evidence, the Court additionally finds the ALJ
would be required on remand to find plaintiffte disabled. Lastly, dee Court has no serious
doubts based on the record as to whether plaigtiiff fact disabled, remand for an award of
benefits is warranted.

CONCLUSION

For the foregoing reasons, the Court findsAhd improperly determined plaintiff to be

not disabled. Defendanttecision to deny benefits theredds REVERSED and this matter is
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REMANDED to the Commissioner for an awardoainefits in accordance with the findings
herein.

Dated this 23rd day of October, 2018.

s K Frwcke

Theresa L. Fricke
United States Magistrate Judge
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