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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON

AT TACOMA
PHILIP B. MORTON I,
o CASE NO.2:17CV-01703bwcC
Plaintiff,
ORDERON MOTION FOR
V. ATTORNEY’S FEES

COMMISSIONER OF SOCIAL
SECURITY,

Defendant

Plaintiff filed “Plaintiff’'s Motion for Attorney’s Fees, Cost[s], and Expenses Puts028
U.S.C. 8§ 2412” (“Motion”), seeking attorney’s fees pursuant tdeteal Access to Justice Act
(“EAJA") . Dkt. 23 Defendant objects to the Motion, contending the amount of hours expel
in this case was excessive and therefore the requested fee award is unreason&dle. Dkt.

TheCourt concludes the amount of attorney hours expended in thizvaase
unreasonable. Accordingly, Plaintiff's Motiongsantedin-part Thefee requesis approved at
$9,100.00with expenses in the amount of $6.68 and costs in the amount of $400 &@otal

award of $9,506.68.
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BACKGROUND

On September 1,2018,the Court found the administrative law judge (“ALJ”) erred in
her assessment tfo medical opinios. Dkt. 20. The Court found the ALJ’s errors harmful,

reversed the ALJ’s decision, and remanded the case to the Social Securitysé&dtioni

(“Administration”) for further consideration pursuant to sentence four of 42 U.S.C. § 4@b(Q).

see alsdkt. 21.

OnDecember 1,/2018, Plaintiff filed the Motion. Dkt. 23. Defendant filed a Respong
on December 28018. Dkt.24. On January 4, 201Plaintiff filed aReply. Dkt. 25.

DISCUSSION

In any action brought by or against the United States, the EAJA statesirt shall award
to a prevailing party other than the United States fees and oth@sespe . unless the court fing
that the position of the United States was substantialijifasor that special circumstances ma
an award unjust.” 28 U.S.C. § 2412(d)(1)(A). According to the United States Supoemg“the
fee applicant bears the burden of establishing entitlement to an awatdcamdenting the
appropriate hours expendétiiensley v. Eckerhard61 U.S. 424, 437 (1983). The government
has the burden of proving its positions overall were substantially justifaedisty v. Astrug592
F.3d 1072, 1076 n.2 (9th Cir. 201@jting Flores v. Shalala49 F.3d 562, 5690 (9th Cir. 1995))

Further, if the government disputes the reasonableness of the fee, ibtivdem of rebuttal that

requires submission of evidence to the district court challenging theaag@mrd reasonableness

of the hours charged or the facts assertethdyrevailing party in its submitted affidavit§&ates
v. Deukmejian987 F.2d 1392, 13998 (9th Cir. 1992) (citations omitted). The Court has an
independent duty to review the submitted itemized log of hours to determimasomableness ¢

hours rguested in each casgee Hensley61 U.S. at 433, 4387.
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In this matter, Plaintiff was the prevailing party because he received aderhthe
matter to the Administration for further consideratiSeeDkts. 20, 21. Further, Defendant do
not contend her position was substantially justifeeeDkt. 24. The Court therefore finds
Plaintiff entitled to a reasonabédtorney’s fee awardnder the EAJA.

Defendantdoes, however, objetit the reasonableness of Plaintiff's fee requaseDkt.
24.0nce the Court determines a plaintiff is entitled to a reasonable fee, “the arhthante,
of course, must be determined on the facts of each ddsesley 461 U.S. at 429, 433 n.7.
“When the district court makes its award, it must explain how it came up with thenanthe
explanation need not be elaborate, but it must be comprehensilblenseydescriled it, the
explanation must be ‘concise lakar.” Moreno v. City of Sacramé&s) 534 F.3d 1106, 1111
(9th Cir. 2008) (emphasis in origina&itations omittd). “[T] he most useful starting point for
determining the amount of a reasonable fee is the number of hours reasonably expended
litigation multiplied by a reasonable hyrate; which encompasses the lodestaethod*
Hensley 461 U.S. at 433, 435.

Here, Plaintiff requests3 hours of time that his attorney, Nfitan Yanich andMr.
Yanich’s paralegal, Mr. Remi Tanori, spent on this ¢&SeeDkts. 23, 23-3This timeincludes

48.7collectivehours Mr. Yanich and Mr. Tanori spent drafting the Opening Brief, and 13.3

! Relevant factors which may be considered are identifiddlimsorv. Georgia Highway Exp., Inc488
F.2d 714 (5th Cir. 1974), as: (1) The time and labor involved; (2) the noveltjifficulty of the questions
involved; (3) the skill requisite to perform the legal service propetlythe preclusion of other employment by th
attorney due to acceptance of the case; (5) the customary fee; (6) whether the fe@isctixgidgent: (7) time
limitations imposed by the client or the circumstances; (8) the amoumtéavand the results obtained; (9) the
experience, reputation, and ability of theateys; (10); the ‘undesirability’ of the case; (11) the nature andhlen
of the professional relationship with the client; and (12) awards in sicgitsasJohnson488 F.2d at 71+19
(citations omitted)Kerr v. Screen Extras Guild, In&626 F.2d 67, 70 (9th Cir. 1975) (adoptil@hnsorfactors).

2 Although Mr. Yanichand Mr. Tanoriexpendedh total of 78 hours on this cagdaintiff applied a
“[blilling judgment reduction”of 5 hours to Mr. Tanori's timeSeeDkt. 23-2, p. 3; Dkt. 233, p. 2
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hours spent drafting the Reyief.® SeeDkt. 23-3. In total, Mr. Yanich and Mr. Tanori spent
62 hours preparing briefing in this caSee idMr. YanichandMr. Tanoriexpended the
remainingtime conductindile review, communicating with the clier@ndengaging ircase
administrative detailsSee idPlaintiff also requestsgb68 in expenses and $400 in costs, neit
of which Defendant contests. Dkts. 23, 23&e alsdkt. 24.

Defendant argues the Court should redhectime Plaintiff'scounsekpentdraftingthe
Opening Briefin half — that is, by 6 attorney hours for Mr. Yanich and 16.6 paralegal hours
Mr. Tanori — for a total reduction of 22.6 hours. Dkt. 24, p. 4. Defendant acknowledges th
administrative record in this caseglonger than usual, at over 2,600 pagdd.at 2.
NonethelessDefendant contends the hours expended on thisaeseunreasonableecause
nearly 1,000 pages of medical evidence were rendered prior to the alleged onset date of
disability, and the issues in tlrase‘were neither complex nor noveld. at 24. Defendant als(
assertghe time Plaintiff's counsel spent on briefing was unreallergiven that half of the
pages in the Opening Brief contained factual background and “no law” or “arfalgisest 3-4.
Plaintiff responds thahe time expended on this case was reasomge the results Plaintiff’s
counsel achieved and the lengtiegord SeeDkt. 25, pp. 1-5.

In light of counsel's arguments, th&ost pertinent factors in this case for determining
reasonableness of the hours expended are: (1) awards in similar cases;lendd2¢lty and
difficulty of the questions involverh this caseSee Hensley61 U.S. at 429-30 n.3phnsorv.

Georgia Highway Exp., Inc488 F.2d 714, 717-19 (5th Cir. 1974).

3 While Plaintiff did not specify to which task he applied thiedur billing judgment reductiomefendant
presume#laintiff applied it totime Mr. Tanori spent drafting t@peningBrief. SeeDkt. 24, p. 4. Thus, the Court

her
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also applies the-Bour reduction time spent on this taSkeeDkt. 24, p. 4.
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First, attorney’s fee awards in otheocial securitydisability casedrom this districtshow
the administrative record in this case waggthier thara typical recorgdneverthelesghe hours
expended drafting the Opening Brief far exceeded the anobtinte spent in other caseSee
e.g, Scott v. Berryhill Case No. 3:18v-5409 (W.D. Wash.) (942 page record and 10.4 hour
research and draft opening brigffamilton v. Berryhil] 3:17¢v-5493-RAJ (W.D. Wash.) (3,98
page record, with 21.2 hours to review record and draft opening hMebt¢ v. Berryhill 3:17-
cv-5430-RJIB (W.D. Wash.ydécord of1600 paes,and 15.8 hours reviewing record and draft
opening brief)Dunbar v. Comm’r of Soc. Sec. AdmiBt16<v-5918, 2018 WL 1994063, at *2
(W.D. Wash. Apr. 27, 2018) (878 page record, with 28.1 hours drafting opening BiséBr v.
Colvin, Case No. 2:152V-716-DWC (W.D. Wash.) (1,434 page record and 7 hours to revie
and drafiopening brief)Givens v. ColvinCase No3:15-CV-5199-DWC (W.D. Wash.)xécord
of 920 pages, 26.9 hours to prepare an opening b&péncer v. ColvinCase No. 2:1%V-20-
JRC (W.D. Wash.) (transcript of 983 pagegh fee petitionrequestingl5.7 hours for file
review and drafting opening brief).

Themeanrecord length in the above collected casas 1,534 page3he Court
recognizegherecord in ths case was 1.7 timésngthier—at2,651 pages — than theeanrecord
length in the aboveasesBut the meartime spent drafting opening brigfsthe above cases w
17.9 hourswhereas Plaintiff requests fees faarly three times as much timel8.7 hours —
that his counsel spent preparing the Opening Brief. Additioredlgxplained in further detail
below, the length of theecordhere did notesult incomplexor unusual issuesience though
the record length wdsngthierthan inother social security disability caséise time Mr. Yanich
and Mr. Tanorspentpreparing the Opening Brief far exceedled time spenfor the same task

in other casesonsidered by this Court.
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Second, the questions in this case were not novel or conméentiff presented three
assignments of error in his Opening Brief, alleging the ALJ erred insiisgemedical opinion
evidence Plaintiff's credibility,andPlaintiff's RFC (andthus, the Step Five findingpeeDkt.
10.These issues are commonlysead in Social Security cases and should require less time
legal research to effectively litigateloreover, while the Court notes Plaintiff's counsel
considers it effective to provide a chronological summary of the medical eeidethe briefing
—and did in fact include such a summngan the briefing in this case such briefing was not
justified by the novelty or complexity of the issues in this case.

The Court concludes the amount of time expehde this case wamreasonable.
Plaintiff requestea@ total of73 attorney and paralegal hours, of which they spent 48.7 hour
preparing the Opening Brief. Dkt. 23-3, pp21Theamount of time incurred in preparing the
Opening Brief wagar greaterthan the amounypically incurred insocial securitydisability
caseseven when accounting for thengthyrecord Furthermore, wite the record in this case
waslengthier than in otherases, the facts and arguments made by counsel were not uraus
complex. The Court therefore finds ttueal hours expended on the Opening Brief and the
overall total fee request of $10,726 &xtessive andnreasonable. The Court further finds a
reasonable total attorney’s fee awéodthis casés $9,100.00.

CONCLUSION

For the above stated reasons, the Court hereby grants Plaintiff’'s Motion (Dat 23
follows:
Plaintiff is awardedxpenses in the amount of $6.68.

Plaintiff is awarded costs in the amount of $400.00.
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Plaintiff is awarded $,100.00 in attorney’s fees, for a total award of $9,506.68, to th
EAJA and conistent withAstrue v. Ratliff560 U.S. 586 (2010).

The Acting Commissioner shall contact the Department of Treasury to determiae i
EAJA Award is subject to any offsét.the U.S. Department of the Treasury verifies to the
Office of General Counsel that Plaintiff does not owe a debt, the governmemcsiaal
Plaintiff's assignment of EAJA Award and pay the EAJA Award directlyitarEYanich,
Plaintiff's counsellf thereis an offset, any remainder shall be made payable to Plaintiff, ba
on the Department of the Treasury’s Offset Program and standard practicés aneicishall
bemailed toPlaintiff’'s counsel, Eitan Yanich, Law Office of Eitan Yanich, PLLC, at 203 ffo
Avenue E., Suite 321, Olympia, WA 98501.

Datedthis 16th dayof January, 2019.

o (i

David W. Christel
United States Magistrate Judge
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