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D

rovidence Health & Services et al

THE HONORABLE JOHN C. COUGHENOUH

UNITED STATES DISTRICT COURT
WESTERNDISTRICT OFWASHINGTON

AT SEATTLE
JENNY JOHNSON, individually and on CASE NO.C17-17793CC
behalf of a class of persons similarly
situated, and on behalf of the Providence ORDER

Health & Service 403(b) Value Plan

Plaintiff,
V.

PROVIDENCE HEALTH &
SERVICES et al,

Defendants.

This matter comes before the Courtl@efendantsmotion to dismiss (Dkt. No. 14
Having thoroughly considered the parties’ briefing and the relevant reher@ourt finds oral
argument unnecessary and her&3ANTSin part andDENIESin part the motion for the
reasons explained herein.

l. BACKGROUND

Plaintiff Jenny Johnson brings this putatolass action againgtrovidence Healti&
Services (“Providence”), the Providence Health & Human Resources Comffiitiee
Committee”) and other Providence employees currently unkn@oehectively “Defendants”)
for alleged breach of fiduciauties pursuant tthe Employee Retirement Income Security A

of 1974, as amended, 29 U.S.C. § 160%eq(“ERISA"). (Dkt. No. 1 at 1.Plaintiff’'s lawsuit
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deals with Defendantshanagement of Providence’s emplogeonsored 403(b) Value Plan (the
“Plan”). (d.)

The Plan is a defined contribution retirempragramestablishedy Providence under
the provisions of Section 403(b) of the Internal Revenue Code. (Dkt. No. 15-6 aENGBIE
empbyees may contribute a portion of their pay idiferentinvestment options and
Providence providesraatching contribution up to a certain limitd( The Plan is administered
by the HR Committeewhich selectsmonitors, and removeke investmenbptions offered to
Plan participants$.(Dkt. No. 1 at 3.fhe HR Committee contracts with Fidelitp provide
recordkeeping servicder the Plan. (Dkt. No. 15-6 at 130.) Fidelity provides a range of
administrative services, such as maintaining accouanbas and providingarticipants with
account support. (Dkt. No. 15-19 at 20-23.)

During the proposed class perfpthe Plan has grown from around 53,000 participants
and $2.16 billion in assets, to over 76,000 participants and $4.3 billion in a€setpafeDkt.
No. 15-2 at 3, 31with Dkt. No. 15-6 at 3, 134he Plan offers participantsore than 50 mutua|

funds and the option of a self-managed brokerage acc@kitNQ. 15-18 at 4-5.participants

—

who do not direct their contributions into specifigestmentsare defaulted into a Fidelity targe
date mutual fund. (Dkt. No. 1 at P)aintiff has participated irhe Planduring the entirety of the
proposedtlass period(ld. at 4-5.) Plaintiffs contributionsveredefaulted intdhe Fidelity
Freedom 2040 Fund (“Freedom Fund”), which is the only fund she has investit at.g.)

Fidelity is compensated for its recordkeeping services in multiple \Wedaity receives
directannual payments out die¢ Plars total assetbased on an agreed upmntractual rate.
(Id. at 10.) Fidelity also receives indirect paymeht®ugha practiceknown as “revenue

sharing.”(ld. at 12.) Under this practice, fund managers provide a portion of thebassetfees

! Defendants sathis is incorrect but accept it as true fenis motion (Dkt. No. 14 at 8.)
2 November 28, 2011 to the present. (Dkt. No. 1 at 4.)
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paid byPlan rticipants—known as an expensatio>—to administrativeservice providers such
as Fidelity. ([d. at11.) The plan sponsagrees with fund managers anapplicable expense
ratio witha portiongoingto the fund manager to cover its costs and profits, and a pbdiong
“shared” with theplan service providen exchange for administrative servicds. @t 12.) The
Planincludes dozens of mutual funds thaderevenue sharing paymerntsFidelity. (d. at 14.)
I. DISCUSSION

ERISAimposes duties of loyalty and prudencetiom fiduciaries of employeepension
benefit plais. 29 U.S.C. 8§ 1104(a)(1)(A)B). In two countsPlaintiff claimsthatDefendarg
breachedheirfiduciary dutiesto the PlanFirst, Plaintiff asserts Defendants breachlee duties
of prudence and loyaltlyy offering investment options that carried excessively high fees ins
of lower-cost alternativeg‘Investment Management Clainf$ (Dkt. No. 1 at 50-51.) Second,
Plaintiff asserts Defendantseachedhe duties of prudence and loyalty based on the
recrdkeepingees paid td-idelity, which sheasserts were excessive and unreasonable
(“Recordkeeping Claims?)Id. at 52-53.)As a result Plaintiff allegesthat Plarparticipants lost
millions in retirement savingduring the class periodd( at 29, 51-53.)

Defendants assert three overarchyngunds for dismissal. FirdDefendants argue
Plaintiff's Investment Management Claims should be dismissed because RitkiBtanding
to challenge investment management decisions related to funds she westdim (Dkt. No.
14 at 12.) Under this theqrlaintiff has standing to briniger Investment Management Claims
only asthey relateo the Freedom Fundd( at 12.) Second, Defendants argue that Plaintiff's
Investment Management and Recordkeeplagns fail to plausibly allege facts that demonstr|

Defendand breachedhe duty of prudenceld. at 14) FinallyDefendants argue that Plaintiff

3 Expense ratios are expressed as the percentage of a fund’s expenses to assets h

4 For clarity, he Court label these factual allegatiofslaims” because the complaint
assertDefendants breached the duties of loyalty and prudence in two separate counts—o
dealing with the Plan’s investments, the other with Fidelitytordkeeping compensation. (Dk
No. 1 at 50-53.)
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failsto allege facts that demonstraéibey violated the duty of loyalty as to bdte Investment
Managenent Claims and Recordkeeping Clairfid. at 28.)

A. Legal Standards for Motion to Dismiss

Defendants asseRlaintiff's claims should be dismissed pursuant to Federal Rules o}
Civil Procedure 12(b)(1) and 12(b)(6).

1. Rule 12(b)(1)
Under Rule 12(b)(1), a complaint must be dismissed iplaiatiff lacks Article Il

standingMaya v. Centex Corp658 F.3d 1060, 1067 (9th Cir. 2011). The Supreme Court has

determinedhat to establish standing a plaintiff must demonstrate her injury is “concrete,
particularized, and actual or imminent; fairly traceable to the challenged;aatio redressable
by a favorable ruling.Clapper v. Amnesty Int'l USA68 U.S. 398, 409 (23] (citation
omitted).“For an injury to be particularized, ntust affect the plaintiff ira personal and
individual way.”Spokeo, Inc. v. Robins  U.S. |, 136 S. Ct. 1540, 1548 (internal quotatior
In evaluating standing, a district court can consider affidavits and otluemee outside of the
complaint.See Table Bluff Reservation (Wiyot Tribe) v. Philip Moins., 256 F.3d 879, 882
(9th Cir.2001).
2. Rule 12(b)(6)

Under Rule 12(b)(6), a complaint should be dismissedfdiis to state a claim upon
which relief can be grantedT’o survive a motion to dismiss, a complaint must contain suffic
factual matter, accepted as true, to state a claim for relief that is plausitddameiAshcroft v.

Igbal, 556 U.S. 662, 677—78 (2009). A claim has facial plausibility when the plaintiff pleadg

ent

factual content that allows the @t to draw the reasonable inference that the defendant is lipble

for the misconduct allegett. at 678. Although the Court must accept as true a zonijs
well-pleaded facts, conclusory allegations of law and unwarranted inferericestwlefeat an
otherwise proper Rule 12(b)(6) motidrasquez v. L.A. Cty487 F.3d 1246, 1249 (9th Cir.
2007);Sprewell v. Golden State WarriQi266 F.3d 979, 988 (9th Cir. 2001).
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B. Evidence Considered

Defendants ask the Court to consitlex following extrinsic materialgl) the Plan’s
Form 5500s filed with the Department of Labor from 2012 through 2016 (Dkt. Nos. 15-1-1
16); (2) fee disclosure summaries issued Iyekity from 2012 through 2016. (Dkt. Nos. 15-4—
15-8) (3) amendments to the Plan’s recordkeeping agreement with Fidelity in 2011, 2012,
2015, and 2017 (Dkt. Nos. 15-19-15-2@)) several fund prospectuses for funds offered by t
Plan (Dkt. Nos. 15-8-15-13); and (5) the BrightScope/ICI Report referenced in the complg
(Dkt. No. 15-7.)Defendants assert the Court can consider these materials because they ar
judicially noticeable anthcorporatedy referencento the complaint. (Dkt. No. 14 at)8.
Plaintiff objects to the Court’s consideration of fund prospectiisesegate the Complaint’s
well-plead allegations>(Dkt. No. 18 at 14.)

The Court takes judicial notice of these documents, including the fund prospectuse
because they are publiclyailable and there is no dispute about their authenti8ég.e.qg,
Almont Ambulatory Surgery Ctr., LLC v. UnitedHealth Grp.,,188.F.Supp.3d 1110, 1126
(C.D. Cal. 2015)Hecker v. Deere & Cp496 F. Supp. 2d 967, 972 (W.D. Wis. 200He
Court will consider information from these documents insofar as they contradict altegiatim
the complaintSeeSprewel] 266 F.3d at 988.

C. Rule 12(b)(1)Motion to Dismiss for Lack of Standing

Defendants argue that Plaintiff lacks standing to assert theitpabher Investment
Management Claims becaust®e did not suffer a particularized injumth regard to funds in
which she nevemvested(Dkt. No. 14 at 12.) AccordinglyPlaintiff would have standing to
challenge thallegedly excessivemanagement fees associabtedly with the Freedom Fundd()

Plaintiff counters with two standirtpeories First, she argues that the Ninth Circuit
applies a standing analysis in class acttbas does not require a named plaintiff to demonstr

the exact same injurasother clas members(Dkt. No. 18 at 15{citing Melendres v. Arpaio

® Plaintiff does not object to the Court’s consideration of the other materials.
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784 F.3d 1254, 1261 (9th Cir. 2015)). Second, since Plaintiff brings suit on behalf of the p
her alleged injury must simply relate to “defendant’'s management of tha$P&awhol€ (Id. at
16) (citingUrakhchin v. Allianz Asset Mgmt. of Am., L. @ase No. C\t5-1614JLS slip op. at
4 (C.D. Cal. Aug. 5, 2016) (emphasis in original).

When assessingrticle 11l standing irclass action lawsuitshe Ninth Circuit has adopte
the soacalled “class certification approaciMelendres’84 F.3d at 1264n Melendresthe Ninth
Circuit affirmedadistrict court’s ruling that named plaintiffs in a civil rigltigiss actiordealing
with racial profilinghad standing to assert claims agdidefendants for a genular type of
police stop, even though thesere pulledover under a different stop regirtien other class
membersld. at 1262-64. ile Gurt notedhat under the class certification approéahy issues
regarding the relationghibetween the class representative and the passive class mesughs
as dissimilarity in injuries sufferedare relevant only to class certification, not to standirdy.”
at 1262 (citingNEWBURG ON CLASS ACTIONS; 2:6) (internal quotes omitted).

TheMelendrescourt concluded that “once the named plaintiff demonstrates her
individual standing to bring a claim, the standing inquiry is concluded Ild. at 1262The
class certification approadtas subsequently been applied in various cont8etse.g, Kirola
v. City & Cty. of San Francis¢®60 F.3d 1164, 1176 (9th Cir. 2017) (ADA claidhnson v.
Fujitsu Tech. & Bus. of Am., In@50 F. Supp. 3d 460, 465 (N.D. Cal. 2017) (ERISA action)

The Courtapplies the class certification approachhis ERISA action. For the purpose
of establishing standing, Plaintifiust plead a sufficient injurgnly asit relates to the Freedom
Fund. Plaintiff alleges that the value of her retirenamebunt was lowered as a result of
Defendant’s inclusion of th#” share class Freedom Fund rather than an identical, lcostr
“Z6” share class. (Dkt. No. 1 at 28.) The Court concludes that this alleged ilgupss-invalue
to her retirement accountrepresergasufficient injury to confestanding to PlaintiffSee
Braden v. Wal-Mart Store¢nc., 588 F.3d 585, 592 (8th Cir. 2009) (standistablishedbased
on allegationgshatexcessive mutual fund fees lowered valuelaintiff's retirement account
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Defendants’ arguments to the contrary deal more witlhsthee of Plaintiff’'s adequacy a
the nameeplaintiff—a question reserved for class certificaticthan her failure to allege a
concrete, injuryin-fact. (Dkt. No. 19 at ) see Melendres784 F.3d at 1262. Indeed,
Defendantxoncedean theiropeningbrief that Plaintiffhasstandingwith regard to investment
management fegglated to the Freedom Fund. (Dkt. No. 14 at 13.) ConfromitidVielendres

Defendantsshift their argument and suggest that Plaintiff lacks standing becausliéegations

regarding he Freedom Fund fail to state a claim upon which relief can be granted. (Dkt. Ng.

at 8) But Defendant’s attack on the merits of Plaintiff's clampresents distinctquestionfrom
Plaintiff's standing to assert the claims of other class menil@esEquity Lifestyle Props., Inc|
v. Cnty. of San Luis Obispb48 F.3d 1184, 1189 n. 10 (9th Cir. 2008) (¢]urisdictional
guestion of standing precedes, and does not require, analysis of the merits”).

The Court concludes that Ptaiff hasstanding to assert her Investment Management
Claims regardless of whether she personally invested in the mutual funds helddoyectlass
membersDefendants’ motion to dismiss for lack of standing is therefore DENIED.

D. Rule 12(b)(6) Motion to Dismiss-Duty of Prudence

ERISArequiregshat fiduciaries act “with theare, skill, prudence, andiidence under
the circumstances then prevailing that a prudent . . . [person] acting in a likeycapdcit
familiar with such matters would use in the conduarognterprise of a like character and wit
a like aim.”29 U.S.C. § 1104(a)(1)(B). Plan fiduciaries must not only act prudently when
selecting investments but have a continuing duty to monitor and remove imprudeigemes.
Tibble v. Edison Int]] _ U.S._, 135 S. Ct. 1823, 1829 (2015). To survive a motion to

dismiss, an ERISA plaintiff need not allege facts that directly addresprttbess by which the

® Defendantsreliance orl_ewis v. Casgy518 U.S. 343 (1996) (Dkt. No. 19 at 7), is
unavailing because thelendrescourt explicitly distinguished that case as dealing with the
issue of redressability, not injury as it applies to stan@eg/84 F.3d at 1263-64.

" Defendantsre rightthat Plaintiffmustallege a plausible claimegarding the Freedom
Fund in order to survive a motion to dismiss. That issue is addressed in Sednfitd.1
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Plan was managedPension Ben. Guar. Corp. ex rel. St. Vincent v. Morgan Stanley Inv. Mg
Inc., 712 F.3d 705, 718 (2d Cir. 2013) (citation omitted). Instead, it is enough for Plaintiff
makecircumstantial allegations that allow the Court to draw reasonable inferentas tha
fiduciary’s process in selecting investments wagrudent.SeeBraden 588 F.3d at 596.

1. Investment Management ClairffSount 1)

Plaintiff's primary allegationn support of her Investment Management Clasibatthe
Defendants selected and failed to remat/keast 1/ mutual funds in a higleost share class
(“retail shares”) wheidentical lowercost share class¢bnstitutional shares”vere availablé
(Dkt. No. 1 at 22—-23.Plaintiff alleges that theshare classeserethe same in all respeets
fund manager, investment strategy, asset allocatexteptfor expense.ld.) Plaintiff asserts
that the Plan,sa largeemployeebased retirement prograeould have made thastitutional
sharesavailable to its participantfld.) Plaintiff alleges that Plan participants paid between 6
111 percent more in fees for these 17 funds, than if the institutional shares wee’qfi)

As oneexample, Plaintifpoints to the Plan’selectionof the PIMCO Developing Local
Markets class “A” share, with an expense ratio of 110 basis pdinisenan equivalent
institutional sharef the fund was available for 85 basis poinig. &t 23.) Moreover, Plaintiff

alleges that Defendants eventuabiggan to offer several dfe institutional sharemward the

8 Mutual funds often make “retail shares” available to all investors, whereaistiosial
shares” are onlyftered only to an entity that makes a large minimum investment or has a
minimum number of investors. (Dkt. No. 1 at ZIhe Court will use these terms for clarity.

° Plaintiff additionally argues that Defendants were imprudent by not offefireg ot
lower-cost investment products such as separate accounts, collective trusts, antedqmoiolg.
(Dkt. No. 22—-25.) The Court agrees with Defendants that their failure to offer such prodsct
not imprudent because a 403(b) plan cannot offer them under federal tax law. (Dkt. No. 14
(citing 72 Fed. Reg. 41, 128, 41, 129).

101n regard to a mutual fund’s expense ratio, one hundred basis points equals one
percent.

ORDER
C1717793CC
PAGE- 8

jmt.

and

SW
| at 15)




© 00O N o o A W N P

NN NN NN R R R R R R R R R R
OO 00 N N -, OO 00 N oY 010NN 0 N -RE O

end of the class periodS¢e idat 26-28.)! Plaintiff additionally alleges that some of these
funds, including the Freedom Fund, have underperformed investible index benchidagts37
at 38.)?

Defendantxounter with several reasons why the Plan’s inclusion of the hogis¢ishare
classes was not imprudeifirst, they argue that the “use of higltesst share classes permitted
revenue sharing to be applied to defray the Plan’s recordkeeping expenkedNa[4 at 16.)
Defendants cite to Plaintiff's complaint to support their conclusion that “[tfw@sRuse of
highercost share classes enabled the use of revenue sharing to compensate the Plan’s
recordkeeper.” (Dkt. No. 19 at 1®¢dpwever, it is not clear from the record whether the rever
sharing associated with ti& fundsPlaintiff identifiedachieved a savingbat offset the
difference in expense ratios between the retail and institutional share diadeed.one of
Plaintiff' s primaryallegationan support ofherRecordkeeping Claims that the amount of
revenue sharingrovided to Fidelity by dozens of the Plan’s fumdssunreasonably high and

caused participants to lose millions of dollgi3kt. No. 5 at 29-30.)

Defendants nexdssert that their invesemt selection process was prudent because sq
of the mutual fund¢he Plamoffered weranstitutional shareqDkt. No. 14 at 14) (citingas an
examplethe Calvert MidCap Fund)Since the Plan offered some of these lea@stfunds,
Defendants argue thdhe selection of highecost alternatives is a function of participant
choice, nofiduciary negligence.”lfl. at 17.) Defendants cite gocag in which the Seventh

Circuit upheld the dismissal afsimilar ERISA actiorwhere theplaintiffs argued the plan

11 For example, the Plan offered the “Investment class” of the American CentutGr
Plan wtil 2016 when it switched to the identical “R6 class” with a lower expense rakb.ND.
1 at27.)

12 This allegation distinguishes a case cited by Defendants for supatigrson v.
Capital Grp. Companies, IncdNo. CV17-4399PSF, 2018 WL 748104, at *5 (C.D. Cal. Jan. 2
2018). There, the district court dismissed the plaintiff's breach of prudenceldaanse the
complaint alleged only that Defendant could have switahiida cheaper institutional share
sooner; not that some of the more expensive shares also performedIgoorly.
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fiduciary breached its duty of prudence tffering retail shares of certain matdfunds.See
Loomis v. Exelon Corp658 F.3d 667, 671 (7th Cir. 2011). The coult@omisdetermined that
ERISA does not require plan fiduciaries to offer only “wholesale or institutfands.”Id.
(citing Hecker v. Deere & Cp556 F.3d 575, 58@’th Cir.2009))

ThelLoomisdecision is distinguishahléowever, becaug#aintiffs in that caseargued
thatERISA plan sponsors act imprudently by offering an overall lineup of investmentsafia
unreasonably expensiveé58 F.3cat 670.The Court of Appealsdisagreed, anduledthat the
plan offered “an acceptable array of investment options” with expense ratiogeteat
reasonable as a matter of Idd. (citing Hecker 556 F.3d at 586). In thisase, by contrast,
Plaintiff argues thaDefendantsinclusion of specific retaghares ofundswasimprudent
because there weidentical, lowercostinstitutional shargeavailable (Dkt. No. 1at22.)

TheNinth Circuit has upheld similar ERISA claims that assers#iectionand retention
of overly-expensivanutual funds breachetplan fiduciary’sduty of prudenceSeeTibble v.
Edison Int'l, 729 F.3d 1110, 1137 (9th Cir. 2018)y’d on other groundsl35 S. Ct. 1823
(2015)(“Tibble P'13). In Tibble |, the Court of Appeals affirmed tlustrict court's ruling thata
plan fiduciary acted imprudently by including retelikss shares of threpecific mutual funds
rather than lowecostinstitutional alternativedd. at 1139 After a bench trial, the district court
determined that the defendahtwd failed to investigate the possibility of offeritg cheaper
institutional share classdsl. at 1137. In affirming the district court, the Court of Appeals
highlighted three relevant findings of fact: (1) theallengedunds offered institutionalrgres
available to the plan during the relevant time;tf) institutional shaswere between 24 and 4
basis points cheaper than the other funds offered (3) between the two share classes “ther
were no salient differences in the investment quality or managennt.”

I

13 The Ninth Circuit rendered several decisions dealing Wilthle v. Edison Int)|639 F.
Supp. 2d 1074, 1080 (C.D. Cal. 2009).
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TheTibble Idecisionoffers two important insight® this case. First, Plaintifhakes
similar allegations to those that the district canffibblel determined to be sufficient to prove
the plan fiduciary actenprudently. Plaintiff alleges that the 17 cheaper institutional share
classes were available to the Plan at some panmglthe proposed class peritidat the
difference in expense ratioanmged from 2 to 25 basis poinésd that the share classes were
identical in all meaningful respectise( manager, underlying investments, and asset allocatio
(Dkt. No.1 at 28.) Plaintiff als@alleges that Defendants began ¢owert somef theseretail
share classes to the institutional share class by the end of the class(jekrad@6-28.)

Second, it is important to consider the procedural posfuféble | The Court of
Appeals was not reviewing an order on a motion to dismassis-theposture of this case—but
fully-developed factual record after both summary judgment and a bench trial. 729 F.3d a
Thisillustratesthat when assessindiduciaries procesdor selecting, monitoring, and removir
investment options court’s inquiry is necessarily falseavy SeeTerraza v. Safeway In@241
F. Supp. 3d 1057, 1077 (N.D. Cal. 2017) (describing the “fact-intensive” approach adopte
the Ninth Circuit inTibble ).

Here, Plaintiff has madgalausible allegationghatwhen taken as truajlow the Court to
reasonably infethat Defendants were imprudent in their selection and monitoriogrtzin
retail share®f mutual fundsThis specifically inaides the Freedom Fund that Plaintiff investg
in, which in 2016 began offering institutional shares (“Z6” shares) that werasatlle basis
points less than the avdile “K” shares(Dkt. Nos. 1 at 28, 15-8 at 4ThePlan had over $176
million investedin the Freedom Fund K shares at the end of 20d§.Qourts in this circuit
have denied motions to dismisteresimilar allegationsvere madeSee, e.gTerrazg 241 F.
Supp. 3d at 1077 Terraza alleges that the Defendants could have offered the exact same
investment option for a lower price based on the Plan’s size. The Court can reasdeably i
from this allegation that the Defendants acted imprudently by selecting the xpersiee
option, all else being equd); Fujitsu Tech. & Bus. of Am., In@50 F. Supp. 3d at 466 (denyir]
ORDER
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motion to dismiss where plaintiff alleged plan fiduciary was imprudent in failinopt@stigate
the availability of lowercost share classes.”).

This is notto say Plaintiff will succeed on her claim that Defendants’ investment
management decisions were imprudent. On a more developed record, it may heltaset thal
Defendants acted prudently in investigating and deciding not to offer certatutiostl shares
of themutual fundgdentified by Plaintiff At the pleading stagée Court concludes that
Plaintiff has alleged sufficient facts to make baims plausibleSeelgbal, 556 U.S. 662, 677—
78. Defendants’ motion to dismiss Plaintiff's Investmbtanagement Claimas pled in Count 1

is DENIED
2. Recordkeeping Claims (Count 2)

Plaintiff makes several allegatiotssupportherclaim that Defendantsiolated the duty
of prudence with respect to the compensation Fidelity received as theretammdkeeper.
Plaintiff alleges that the marketplace for retirement plan recordkeepwigeseis highly
competitive, and Defendants were imprudent by not putting these services auhpmtitive
bidding during the class period. (Dkt. No. 1 at 17ajRiff asserts that “megplans like the
Plan” are able to receive lower recordkeeping fees per plan participantdduaybave
increased bargaining poweld(at 1718.) Nonethelesshe compensation Fidelity received
both directly through fees paid out of the Plan’s assets and indirectly througiceiz of
revenue sharing-was unreasonably high when compared to prevailing market ratest {9-
20.) Raintiff also asserts that startiimg2016,Fidelity began rebating to the Plan some of the
reverue sharing payments it received from non-proprietary mutual fuldsit (15) Plaintiff
argueghat thisdemonstrates that Fidelity received unreasonably high fees befosb#img

practice was institutedld. at 15.)

14 Having determined Plaintiff alleged sufficient facts regarding hersinvent
ManagemenClaims, the Coumeednot address Plaintiff's additional allegations regarding th
Plan’s inclusion of certain actively managed funds and the Fidelity Money Markdt fDkt.
No. 1 at 30-39.)
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Defendantxounterthatamendments to the Plan’s recordkeeping agreement and ant
fee disclosure documents contradict Plaintififiegations (Dkt. No. 14 at 26—28First,
Defendants argue that they renegotiated the recordkeeping agreementelitis $&€veral times
during the proposed class period, which resulted in lowerféedise Plan. (Dkt. No. 14 at 26)
(citing Dkt. Nos. 15-9145-23). Second, Defendants assert that Fidelity’s annual fee disclosu
contradict Plaintiff's allegations that Fidelity was receiving unrealslyrhigh fees.I(l. at 26-
27) (citing Dkt. Nos. 15-15-15-18)he Court has already determined thasdumcuments are
judicially noticeable, anthe Courtwill consider them to the extent that they contradict
conclusory allegations in the complaiSeeSprewel] 266 F.3d at 988.

Defendants amended the recordkeeping agreement with Fidelity at leastksidtiring
the proposed class period (2012, 2013, 2015, 20%&gDkt. Nos. 15-20-15-23.) Under the
agreemenin-force at the beginning of thelassperiod, Fidelity received an annual
recordkeeping fee of 20 basis points of total plan a$3ésthe agreement was amended,
however, the recordkeeping fee was lowered—to 13 basis points in 2012, 7.75 basis poin
2015, andiultimately t06.75 basis points in 20175€eDkt. Nos. 15-20-15-23.)

As both parties point out, Fidelity also received compensation in the form of revenu
sharing paid by dozens of the funds in the Pi8re(generallypkt. No. 15-1.) Pursuant to an
amendmento the agreemen 2012, Fidelity began to rebate a portion of revenue sharing
paymentst receivedabove the annual recordkeeping fee. (Dkt. No. 15-21 dh2 Plan
annually realized millions of dollars in savings as a restliisfrebating (SeeDkt. Nos. 15-14
at3, 15-18 at B($1.4 million in 2012 and $2 million in 2016). The combined result of the lo
annual recordkeepirfige and revenue sharing rebai@s that the Plan’s total recordkeeping
costs fellduring the relevant class periedboth on a peparticipantbasisand & a percentage of

total assetgCompareDkt. No. 15-14 at 3yith Dkt. No. 15-18 at 3.)

15The annual feevas subject to certainffsetsto the extent assets were invested in fur
managedy Fidelity. (SeeDkt. No. 15-19 at 5.)
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Consideringhese factsPlaintiff has failed to plausibly allege that Defendant breachsg
the duty of prudence based on its recordkeeping agreementigetity- Plaintiff's allegation
that Defendants failed to competitively bid the recordkeeping is diminishee lbgahthat

Defendants repeatedly renegotiatieel agreemerto the benefit of the Plan. Indeed, thedence

before the Court directly contrats Plaintiff's allegation that Defendant’s “failed to monitor and

control” the Plan’s recordkeeping costs. (Dkt. No. 1 at 52.) In 2012, the Plan’s total cost p¢
participant was $56.49, or 0.13 percent of total assets, but by the end ot at6ialen to
$39.40 and 0.078 percent respectiv€lfCompareDkt. Nos. 15-14 at 3with 15-18 at 3.)
Moreover,Plaintiff does not allege with any specificity how competitively bidding the
recordkeeping contract would have provided a greater benefit to the Plan thaivédréoeugh
its four rounds of renegotiation with Fidelitiylaintiff's allegation that there were loweost
recordkeeping alternativewailableis conclusory. Other than stating that “lower administrati
expenses are readily available” farge defined contribution programs like the Plan, Plaintiff
does not plausibly allege that another recordkeeper would have provided the sameaeavic
lower cost than FidelitySeeYoung v. GM Inv. Mgmt. Cor8B25 Fed. Appx. 31, 33 (2d Cir.
2009) affirming the disngsal of arexcessiveecordkeepindee claim wherglaintiffs “fail[ed]
to allege that the fees were excessive relative to the services rendénedQourt cannot draw
reasonable inference from these allegations that Defendantshamglabtained loweseost

recordkeeping services through a competitivelbid.

16 plaintiff cites toMarshall v. Northrop Grumman CorpNo. CV 16-06794 AB (JCX),
2017 WL 2930839, at *10 (C.D. Cal. Jan. 30, 2017) to support her claMarshall, the
district court found the plaintiff's claim of excessive fees plausible be¢hasaeumber of plan
participants dwindled during the class period and the recordkeeper provided lesssémnthis
case, the exact opposite is true, as plan participants have increased andsHekdityave
correspondingly fallen.

17 plaintiff's passing referenda the Complaint to four out-of-jurisdiction cases which
discussed apparenttgasonabléevels of pemarticipant recordkeeping fees does not provide
plausible benchmark for this Court to determine whether Fidelity’s comjpmmsas
unreasonably high vis-a-vis other recordkeeping providses¥kt. No. 1 at 20.)
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Other allegations in the complaint regarding Fidelity’s recordkeeping cavati@em are
either conclusory or contradicted by judicially noticeable documBtdsitiff's allegationthat
Fidelity did not begin rebating revenue sharing until 2016, is directly contradigtbe 2012
amendment to the fee agreement thstitutedsuch rebating.GompareDkt. No. 1 at 15with
Dkt. No. 15-21 at 3.pPlaintiff's allegations regarding thietal annual recordkeeping feeslelity
earnedare simply incorrect when compared with the annual fee disclosures that document
figures (CompareDkt. No. 1 at 19with Dkt. No. 15-8 at 3) (Complaint: $5,794,655 in 2016;
disclosure: $3,236,055 in 201&inally, Plaintiff's allegation thaFidelity received revenue
sharing that far exceeded a reasonable market rate is conciasofgr as Plaintiff provides no
facts regarding the reasonable market rate for similar defined contnilplaios.

For these reasons, Defendants’ motion to dismiss Plaintiff’'s Recordke@laingsas

pled in Count 2 is GRANTED. Plaintiff's claim BISMISSED without prejudice and with leav

to amend the complaint to cure the noted deficiencies.

E. Rule 12(b)(6) Motionto Dismiss— Duty of Loyalty

Under ERISA’s duty of loyalty;a fiduciary shall discharge his duties with respect to :

plan solely in the interest of the panpants and beneficiaries and. for the exclusive purpose
of . . . providing benefits to participants and their beneficiaries[ ] and defragasgmable
expensesf administering the plan.” 29 U.S.C1804(a)(1)(A) The duty of loyalty prohibits
plan fiduciaries fronfengaging in transactions that involve sadfaling or that otherwise involy
or createa conflict between the trustediduciary duties and personal interesi®etrazg 241 F.

Supp. 3d at 1069 (quotiriRestatemen(Third) of Trusts § 78 (2007)). The Supreme Coad h

stated that the duty of loyalty reqges fiduciaries to make decisions “with an eye single towal

beneficiaries’ interests.Pegram v. Herdrich530 U.S. 211, 235 (2000).

Defendants areorrect that in pleading heuty of loyalty claims, Plaintiff relies almost
entirely on the facts alleged support of her breach of prudence clainseeDkt. No. 1 at 50—
52.) Plaintiff asserts her loyalty claims in a single paragraph in both CountsZL(eespectively
ORDER
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titled “Imprudent Condudn Connection with Investments” anthiprudent Condudn
Conrection with Recordkeeping Fees and Total Plan Codt}))(emphasis added). However,
the Court can still find a breach of the duty of loyalty in spite of this overlappindiptgao
long as the complaint includes sufficient fatttat plausibly state @daim. See Wildman v. Am.
Century Servs., LL237 F. Supp. 3d 902, 915 (W.D. Mo. 2017) (finding that the same fact
allegations support claims for a breach of the duties of loyalty and prudence).

1. Investment Management Claims (Count 1)

The crux ofPlaintiff's breach of loyalty claimarethat Defendants’ investment
managemendecisiondenefited Fidelity at the expense of plan participgitkt. No. 18 at 31.)
Plaintiff alleges that Defendants’ failuregelect loweicost share classésr the Plan
“‘demonstrates that either Defendants intentionally refused to move the Rl@he¢aper share
class, or that it failed to consider the size and purchasing power of the Plan whengsstare
classes . ..” (Dkt. No. 1 at 28-291he complaint also alleges that Defendants’ decision “to
Fidelity's money market fund served to benefit Fidelity at a significanpaadictable cost to
the Plan.” [d. at 32.) Plaintiffs also assert that “Defendants systematically maintaineelyactiv
managd Fidelity and nofFidelity mutual funds in the Plan despite high fees and poor
performance in order to provide revenue sharing to Fidelity.’af 34.)

Defendants argue that Plaintiff hast included specific allegations showing that they
acted disloyHy to the Plan. (Dkt. No. 19 at 16.) Specifically, Defendants assert that Rlaasgif
not alleged facts that show the “Plan fiduciaries were motivated to benefitenther than the
Plan participants when making the decisions challenged h&tg.Te Court disagreeslaving
determined that Plaintiff plausibly alleged her breach of prudence cleagasding Defendants’
investment management decisions, the Court concludes thiees@able inference that
Defendants breached their duty of loyalbge supraSec. I1.D.1.

Some of the Fidelity investment products that were offered, for example #aoRre
Fund, could have benefited Fidelityathe form of a higher expense ratiat the cost of Plan
ORDER
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participantsWhile the complaint provides no ditezvidence of selflealing orpreferential
treatment for Fidelity, the inclusion and retention of various Fidelity invexst products is
circumstantial evidence that Defendants did not act “with an eye single togratidmries’
interests."Pegram530 U.S. at 211. For those reasons, Defendants’ motion to dismiss Plain
breach of loyalty claim as pled in Count 1 is DENIED.

2. Recordkeeping Fees (Count 2)

Plaintiff alleges thaDefendants breached the duty of loyalty based on its recordkeey
agreementvith Fidelity. (Dkt. No. 1 at 52.) Plaintiff relies on the same factual allegatiats
she offered in support of her breach of prudence claim in coulck PHaving determined that
Plaintiff failed to plausibly allege a breach of prudence in regaldefendants’ recordkeeping
agreement with Fidelitythe Court finds that Plaintiff has failed to plausibly allege a breach (¢
the duty of loyalty based on the same condbee supr&ec. 11.D.2.Therefore, Defendants’
motion to dismiss Plaintiff’'s claim for breach of the duty of loyalty ad pleCount 2 is
GRANTED. The Court grants Plaintiff leave to amend her complaint in order to csee the
deficiencies.

1. CONCLUSION

For the foregoing reasorBefendantsimotionto dismiss (Dkt. No. 14is DENIED in
part and GRANTED in part. Plaintiff's claims in Count 2 are DISMISSED withaejudice and
with leave to amend. Plaintiff must file an amendechjglaint within 21 days of thisrder, or
thoseclaims will be dismissed witprejudice. Plaintiff may not add claims or defendants in h
amended complaint.

DATED this22nd day of March 2018.

\Lécﬁm/

U

John C. Coughenour
UNITED STATES DISTRICT JUDGE
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