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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON
AT TACOMA

LARRY WAYNE GIDDINGS,

e CASE NO.2:17<cv-1812DWC
Plaintiff,
ORDER REVERSING AND

V. REMANDING DEFENDANT'S

DECISION TO DENYBENEFITS
NANCY A BERRYHILL, Deputy

Commissioner of Social Security
Operations,

Defendant.

Plaintiff Larry Wayne Giddings filed this action, pursuant to 42 U.S.C. 8§ 405(g), for
judicial review of Defendant’s denial of Plaintiff’'s applications for supplementalrgg income
(“SSI”) and disability insurance benefits (“DIB"Pursuant to 28 U.S.C. 8§ 636(c), Federal R
of Civil Procedure 73 and Local Rule MJR 13, the parties have codgentave this matter
heard by the undersigned Magistrate JudgeDkt. 2.

After considering the record, the Court concludes the Administrative Law JUdgE)
erredin evaluating théMarch 7, 2016 opinion of treating physician, Dr. Juliet Liu, M-ad the
ALJ properly considered Dr. Liu’'s March 7, 2016 opinion, the residual functional capacit
(“RFC”) may have included additional limitationhe ALJ’s error is therefore harmfidnd this

matter is reversed and remanded pursuant to sentence four of 42 U.S.C. § 405(g) to the
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Commissioner of Social Securi@perationg“Commissioner”)for further proceedings
consistent with this Orde

FACTUAL AND PROCEDURAL HISTORY

On April 30, 2014 and March 8, 2016, respectiveligiftiff filed applicatiors for DIB
and SSJalleging disability as alanuary 28, 20146eeDkt. 11, Administrative Record (“AR”)
164-65, 176-86. The application was denied upon initial administrative review and on
reconsiderationSeeAR 83-106, 110-14A hearing was held befosl.J WayneN. Araki on
March 16, 2016SeeAR 34-82. In a decision dated June 24, 2ahé,ALJ determineélaintiff
to be not disabledseeAR 14-33. Plaintiff's request for review of the ALJ’s decision was de
by the Appeals Council, makirige ALJ’sdecision the final decision of the Commissiorsze
AR 1-7; 20 C.F.R. § 404.981, § 416.1481.

In Plaintiff's Opening Brief,Plaintiff maintains the ALJ erreoly improperly evaluating
the medical opinion evidence of Plaintiff's treating physician,Lidr, and norexamining State
agency physician, Dr. Robert Hoskins, Mkt. 13.Plaintiff seeks remand for further
administrative proceedings. Dkt. 13 at 18.

STANDARD OF REVIEW

Pursuant to 42 U.S.C. § 405(g), this Court may set aside the Commissuheraglof
social security benefits if the ALsJfindings are based on legal error or not supported by
substantial evidence in the record as a wigdgliss v. Barnhart427 F.3d 1211, 1214 n.1 (9t}

Cir. 2005) ¢iting Tidwell v. Apfel 161 F.3d 599, 601 (9th Cir. 1999)).

nied
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DISCUSSION

l. Whether the ALJ properly evaluated the medical opinion evidence.

Plaintiff argues the ALJ erred in evaluating the opinion otreigtingprimary care
physician, Dr. Liu, and non-examining State agency physician, Dr. Hoskins. Dkt. 13.

The ALJ must provide “clear and convincing” reasons for rejecting the uncotécadic
opinion of either a treating or examining physicibester v. Chater81 F.3d 821, 830 (9th Cir.
1996) €iting Embrey v. Bower849 F.2d 418, 422 (9th Cir. 198®jtzer v. Sullivan908 F.2d
502, 506 (9th Cir. 1990)). When a treating or examining physician’s opinion is contradicte
opinion can be rejected “for specific and legitimate reasons that are sapppgebstantial
evidencdn the record.’Lester 81 F.3d at 830-3Xkciting Andrews v. Shalalé3 F.3d 1035,
1043 (9th Cir. 1995Murray v. Heckley 722 F.2d 499, 502 (9th Cir. 1983)). The ALJ can
accomplish this by “setting out a detailed and thorough summary of the factsrdincting
clinical evidence, stating his interpretation thereof, and making findiRggitlick v. Chaterl57
F.3d 715, 725 (9th Cir. 1998}i{ing Magallanes v. Bower881 F.2d 747, 751 (9th Cir. 1989))

A. Dr. Liu’'s Opinions

As an initial matterthe partes contest the Court’s standard of revieRlaintiff argues
the ALJ was required to provide clear and convincing reasons for giving liftiatvwe Dr. Liu’s
threeopinions. Dkt. 13 at 7. Defendant argues Dr. Liu’s opinion is contradicted by the opir
Dr. Hoskins, who found Plaintiff could performianited range of sedentary worthus,the ALJ
was only required to provide specific and legitimate reasons to discount Rropimions. Dkt.
14 at 2 (citing AR 99-100).

Dr. Hoskins opined Plaintiff could perform “modified sedentary work” including

standing/walking for two hours and sitting for six hours in an eight-hour work&gy99-100.
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This is contradictory to the more restrictiMarch 7, 2016 opinion of Dr. Liu wherein she
opined Plaintiff could only stand, sit, and walk one hour in an dight-worlday. AR 686.
Thereforg the Court concludes the ALJ was required to provide specific and legitimspased
for rejecting Dr. Liu’'s opinionsSee Lester81 F.3d at 830-31 (When a treatingegamining
physician’s opinion is contradicted, the opinion can be rejected “for specific atichédgi
reasons that are supported by sabsal evidence in the record.”).

Dr. Liu has treated Plaintiff as his primary care physician since A@@d®. AR 475,
685. Dr. Liu offered three opiniomatedJanuary 28, 2014, September 9, 2014, and March
2016. AR 289, 475, 685-88.

On January 28, 2014, Dr. Liu opined Plaintiff could not return to his current work d
for six months, but may do light duty work, such as a desk job. AR 289. Thasalghedhis
opinion little weight as it only applied to the period between January 2014 and June 2014
not include any findings or analysis beyond the conclusion. AR 25.

On February 24, 2014, Plaintiff underwent cardiovascular surgery including aortic
replacement, coronary reimplantation, and radical mitral valve repair widlolcaist Dr.
Howard, Lewis, M.D. AR. 428.

On September 9, 2014, Dr. Liu opined Plaintiff reached maximum medical improve
andstatedPlaintiff reportedhe was able to work one to oaréa-half hours of sedentary or
mild activity before needing to rest for a few hours. AR 475. TheaSisigned little weight to
Dr. Liu's September 9, 2014 opinion because it was bastictlyon Plaintiff's subjective
reports. AR 25.

On March 7, 2016, Dr. Liu completeccheckbox treating source statemeior

Plaintiff's physical impairmentand opined Plaintiff would be off-task for more than 25% of
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workday, absent from work more than four days per month, and able to sit, stand afad wa
one hour in an eight-hour workday, requiring the option to sit/stanllafR 685-88. The ALJ
assigned little weight to Dr. Liu’s March 7, 2017 opinicggsoning: (1) DrLewis, not Dr. Liu,
is Plantiff's treating physician for Plaintiff's heart conditions; (2) Dr. Liwldiot include any
objective findings to support her opinion; and (3) the objective findings do not support the
of restriction opined by Dr. Lui. AR 25.

1. January 28, 2014 Opion

The ALJ assigned little weight to Dr. Liu’s January 28, 2014 opirfioiling it was

Kk

level

limited to a sixmonth period. AR 289. Plaintiff concedes Dr. Liu’s January 28, 2014 opinion is

not sufficient to support a 12-month period of disability, but arfreiu’s Septembe®, 2014

and March7, 2016 opinions demonstrate Plaintiff's disability is ongoing, and the ALJ erred i

viewing the January 28, 2014 in isolation, rather than the “record as a whole”. Dkt. 13 at 1

(citing 20 C.F.R. 8 404.1527(c)(4))he Court disagrees. Becauble ALJ identified particular
reasons for rejecting each of Dr. Liu’s three opinions, the Court does not find tregratdn
his assessment of Dr. Liu’s January 28, 2014 opinion.

Moreover, even if the ALJ erred in failing ¢onsicer Dr. Liu’s January 28, 2014ny
error is harmless[H]armless error principles apply in the Social Security contéMbfina v.
Astrue 674 F.3d 1104, 1115 (9th Cir. 2012). An error is harmless, however, only if it is no
prejudicial to the claimant or “inconsequential” to the ALJ’s “ultimate nondisability
determination.’Stout v. Commissioner, Social Security Adn#i64 F.3d 1050, 1055 (9th Cir.
2006);see Molina674 F.3d at 1115. The determination as to whether an error is harmless
requires dcasespecific application of judgment” by the reviewing court, based on an

examination of the record made “without regard to errors’ that do not affect tirespar
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‘substantial rights.”Molina, 674 F.3d at 1118-1119 (quoti&dpinseki v. Sander§56 U.S. 396,
407 (2009)). Furthermore, “the fact that the administrative law judge, had [he] codsluere
entire record, might have reached the same result does not prove that [hiskdadonsider the
evidence was harmless. Had [he] considered it carefully, [he] might well éacteed a differer
conclusion.”Hollingsworth v. Colvin2013 WL 3328609, *4 (W.D. Wash. July 1, 2013)
(quotingSpiva v. Astrug628 F.3d 346, 353 (7th Cir. 2010)).

As Defendant points out, Dkt. 14 at 3, the ALJ ultimately foRkadntiff was limited to
sedentary work, including standing/walking for two hours and sitting for six o legyrs in an
eighthour workday. AR 20. This is natateriallyinconsistent with Dr. Liu’s January 28, 2014
opinion Plaintiff can onlyperform licht duty work, such as desk job. AR 289. In her January
2014 opinion, Dr. Liu did not make any observations related to Plaintiff's ability, tetaitd, or
walk. SeeAR 289. As a resultf Dr. Liu's January 28, 2014 opiniaas to Plaintiff's limitatims
were included in the RFC and in the hypothetical questions posed to the vocational expef
ultimate disability determinatiowould nothave changedrhus, any error by the ALJ is
harmlessSee Molina674 F.3d at 1115.

2. September 9, 2014 Opinion

Next, the ALJ found Dr. Liu’s September 9, 2014 opinion indicating Plaintiff was tin
to oneanda-half hours of mild activity was based entirely on Plaintiff's seffort. AR 25, 475
Here, the ALJ properly rejected Plaintiff's subjective symptomnesty, which Plaintiff does
not challenge. AR 23; Dkt. 13.

An ALJ may reject a physician’s opinion “if it is based ‘to a large extent’ daimant’s
selfreports that have been properly discounted as incredifdeimasetti v. Astry&33 F.3d

1035, 1041 (9th Cir. 2008) (quotimgorgan v. Comm’r. Soc. Sec. Admih69 F.3d 595, 602

~—
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(9th Cir. 1999))Andrews 53 F.3d at 1043 (An ALJ need not accept opinion evideinieh is
based on the claimant's discredited stateseiihis situationis distinguishable from one in
which the doctor provides his own observations in support of his assessments and &a@eio
Ryan v. Comm’r of Soc. Sec. Admb28 F.3d 1194, 1199-1200 (9th Cir. 2008). “[W]hen an
opinion is not more heavily based on a patient’s self-reports than on clinical olusesytitere
is no evidentiary basis for rejecting the opinio@Hanim v. Colvin763 F.3d 1154, 1162 (9th
Cir. 2014) ¢iting Ryan 528 F.3d at 1199-1200).

Plaintiff contends the ALJ’s finding is based on “pure speculation[,]” and Dr. Liu dig
state she was relying on Plaintiff's reports. Dkt. 13 at 11. However, in Dr. Sepsember 9,
2014 opinion, Dr. Liu explicitly stated, “[h]e [(Plaintiff)] reports he is able tok\l-1.5 hours
salentary or mild activity (such as raking leaves) before needing to restdar hours.” AR
475. Dr. Liu’s treatment notes from the same day show Plaintiff repbeedd;[a]ble to work
about 1-1.5 hours, then gets fatigued.” AR 478. Thus, Dr. Liu’s September 9, 2014 opinio
directly mirrored Plaintiff’'s subjective reportehich the ALJ discredited and Plaintiff does n(
now challenge that finding. Further, other evidence of record evinces Plaadtifairly benign
physical examination findingsndSeptember 9, 2014. AR 479. Plaintiff presented with
productive coughing and was diagnosed with bronchitis and COPD, however, Dr. Liu four
regular heart rate and rhythm, no murmur, no wheezing, symmetrical ckestrad a normal
lung exam with only milty diminished breathing sounds. AR 479. The Court concltrseaLJ
did not err in concluding Dr. Liu’'s September 9, 2014 opinion lvéaed on Platiif's
subjective selfeports.

3. March 7, 2016 Opinion

| not

pt
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Lastly, the ALJassigned little weight tBr. Liu’'s March 7, 2016 opiniobecause(1) the
objective findings do not support the levérestriction; (3 Dr. Lewis, not Dr. Liu, treated
Plaintiff for his heart conditiorand (3) Dr. Liu did not include any objective findings to supg
her opinion. AR 25. Dr. Liu completed her March 7, 2016 opinion on a checlkédaiing
source statement formAR 685-88.

An ALJ need not accept the opinion of a treating physiciahgibpinion is brief,
conclusory and inadequately supported by clinical findings or byetteed as a wholdatson v.
Commissioner of Social Security Administrati8h9 F.3d 1190, 1195 (9th Cir. 2004) (citing
Tonapetyan v. Halte242 F.3d 1144, 1149 (9th Cir. 20019¢e also Thomas Barnhart, 278
F.3d 947, 957 (9th Cir. 2002).

First, theALJ found Dr. Liu’s March 7, 2016 opinion was not supported by the objeq
evidence. AR 25. In support of his findingetALJ citego treatment notes from 2015 and
erroneously states these notes are from Dr. Liu, when they are in fact fraemis. AR 25
(citing AR 67173). The ALJ found these treatment notes did not support the level of restri
opined by Dr. Liu. AR 25. However, thd_J simply asserts the objective medical evidence ¢
not support Dr. Liu’s opinion, but does not articulate why this ig\part fromthe reference to
Dr. Lewis’ 2015 treatment notethe ALJdoes not discuss any findings based on the medic3
evidenceSeeAR 25.“T o say that medical opinions are not supportedufficientobjective
findings or are contrary to the preponderant conclusions mandated by the objedingsfdoeg
not achieve the level of specificity our prior cases have required, even when the®lgetors
are listed seriatim.Embrey,849 F.2d at 421. Here, “[the ALJ] merely states that thectiage
factors point toward an adverse conclusion and makes no effort to relate any objkesee

factors to any specific medical opinions and findingsdpects This approach is inadequatéd’
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at 422. For example, it is unclear hdw Lewis’ normal cardiac findings armconsistent with
Dr. Liu’s March 7, 2016 opinion which providdtlaintiff's COPD and osteoarthritis also caus
Plaintiff's impairmentsSeeAR 25, 686. The Court concludes this is not a specific and
legitimate reason supported by substantial evidence to reject Dr. LiuthMaR016 opinion.
To the extent the ALJ found Dr. Liu’s opinion is not entitled to controlling weight bedaus
Lewis was Plaintiff'sreating physician for his heart condition, this is also not a specific ang
legitimate reason supported by substantial evidence for rejecting By Mauch 7, 2016
opinion. There is no reason why Dr. Liu’s reference to Plaintiff's heart conditould ndicate
the record as whole doest support her opinion. In addition, although Dr. Liu was not
Plaintiff's treating physician for his heart condition, she saw Plaintiff aprinsary care
physician since August 2012 aaldofound other conditions which could support his
impairments. As discussed abofg, Liu alsoindicated Plaintiffs COPD and osteoarthrifis
addition to his heart condition) caused the opined limitations. ARTa88efore,Court
concludes this is not a specific and legitimate reaspported by substantial evidence to reje
Dr. Liu’s March 7, 2016 opinion.

Finally, the ALJ rejected Dr. Liu’'s March 7, 2016 opinion because she mereg sta
Plaintiff's impairments and did not support her opinion with any objective findings. AR5.
ALJ may “permissibly reject[ ] ... cheaiff reports that [do] not contain any explanation of the
bases of their conclusiongviolina v. Astrue674 F.3d 1104, 11112 (9th Cir. 2012)quoting
Crane v. Shalala76 F.3d251, 253 (9th Cir. 1996)). However, a treating physician’s chesk
form cannot be rejected if the opinion is supported by treatment notesDHdrau’s treatment

notes were included in the reco®R 440460, 47679, 48995, 496522, 68990. Thus, Dr
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Liu’s March 7, 2016 opinion is supported by several years of treatment notes, aschtitianm
adequate reason to assign little weight to this opinion.

The ALJ’s errors with respect to Dr. Liu’s March 7, 2016 opinion are not harrsless.
Molina, 674 F.3d at 1115[H]armless error principles apply in the Social Security contgxt.”
Stout,454 F.3d at 105%fror is harmlesenly if it is not prejudicial to the claimant or
“inconsequential” to the ALJ’s “ultimate nondisability determinatiprtfad theALJ properly
considered all of Dr. Liu’s March 7, 2016 opinion, the ALJ may have found Plaintiff disabl
included additional limitations in the RFC. For example, Dr. Liu’s March 7, 2016 opinion f
Plaintiff would be off-task for more than 25% of the workday, absent from work moreaihan
days per month, and able to sit, stand and walk for one hour in an eight-hour workday, re
the option to sit/stand at-will. AR 686. These limitations were not accounted for in ©e&SBE
AR 20 (RFC limitedPlaintiff to sedentary work with standing/walkifigr no more than two
hours per day and sitting for no more than six hours per dd¥). Liu’s opinionas to
Plaintiff's limitations were included in the RFC and in the hypothetical questioesl poste
vocational expert, the ultimate disability determination may have chahgeckfore, the ALJ’'S
error is not harmles§ee Molina674 F.3d at 1115.

B. Dr. Hoskins

Plaintiff alsocontends the ALJ improperly assigned great weight to the opinion of n
examining $ate agency physician, Dr. Hoskins. Dkt. 13 atTlt8e Court concludes the ALJ
committedharmful error in assessing Diiu’s March 7, 2016 opinioland this case must be
remandedor further consideration of Dr. Liu’'s March 7, 2016 opini&eeSection I.A, supra
As this case must be remanded, the Court declines to consider whether the ALd&srabasi

of theopinionof Dr. Hoskins opinion waserroneous. Rather, on remand, the ALJ should re
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evaluateDr. Liu’s March 7, 2016 opinion andrDHoskins opinion. The Court finds no erram
the ALJ’s consideration of Dr. Liu’s January 28, 2014 and September 9, 2014 opinions,
therefore, the ALJ need notewaluate those opinions on remand.

CONCLUSION

Based on the foregagreasonshe Court hereby finds the ALJ improperly concluded
Plaintiff was not disabled. Accordingly, Defendant’s decision to deny bersfigarsedand
this matter isemandedor further administrative proceedings accordance with the findings
contained herein.

Datedthis 17th day ofJuly, 2018.

o (i

David W. Christel
United States Magistrate Judge

1 Plaintiff only requests remand for further proceedings, and does tkateseand for an award of benefifs.
Dkt. 13 at 18. Therefore, the Court will not consider whether ren@mrahfaward of énefits its appropriate.
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