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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON
AT TACOMA

FRANCIS H. RUBATINO JR.

e CASE NO.2:17CV-01834DbWC
Plaintiff,
ORDERREVERSING AND

V. REMANDING DEFENDANT'S

DECISION TO DENY BENEFITS
NANCY A BERRYHILL, Deputy

Commissioner of Social Security for
Operations,

Defendant

Plaintiff filed this action, pursuant to 42 U.S.C. 8§ 405(g), for judicial review of Dafgix

denial of Plaintiff's applications for supplemental security incor&(*) and disability insurance

benefits (“DIB”). Pursuant to 28 U.S.C. § 636(c), Federal Rule of Civil Bwee/3and Local
Rule MJR 13, the parties have consented to have this matter heard by tseggonadeévagistrate
Judge SeeDkt. 5.

After considering the record, the Court concludes the Administrativeludge (“ALJ")
erredin his assessmenf medical opinion evidendeom Dr. Margaret L. Cunningham, Ph.D., g
Dr. Holly Petaja, Ph.D. Had the ALJ properly considered these opjril@ngesidual functional
capacity (“RFC”) may have included additional limitations. The AL&esras thereforaot

harmless, and this matter is reversed and remanded pursuant to senteatéZ U.S.C. § 405(g
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to the Deputy Commissioner of Social Security for Operations (“Corones) for further
proceedings consistent with this Order.

FACTUAL AND PROCEDURALHISTORY

OnMarch 6, 2014Plaintiff filed an application fo8S| and on April 16, 2014, Plaintiff
filed an application for DIBSeeDkt. 12, Administrative Record (“AR"L1. In both applications,
Plaintiff alleged disability beginning June 1, 2013. ARTHe applicatios weredenied upon
initial administrative review and on reconsideratisaeAR 11.ALJ Larry Kennedy has held twg
hearings in this matter. On September 3, 2015, the ALJ held the firsidhe®R 7381. The ALJ
continuedhe hearingfor it be held on a later date due to recently submitted evidence he had
yetreviewed SeeAR 76-81. On January 21, 2016, the ALJ held and comptéidecond
hearing AR 3372.

In a decision dated July 5, 2016, the ALJ determined Plaintiff to be not disabl&d32R
The Appeals Council denied Plaintiff's request for review of the &décision, making the ALJ
decision the final decision of the Commissioi8®eAR 2-7; 20 C.F.R. § 404.981, § 416.1481.

In Plaintiff's Opening Brief, Plaintiff maintains the ALJ erredflayling to providespecific
and legitimate reasons, supported by substantial evidence in the tecejeictmedical opinion
evidence from Dr. Cunngham; Dr. PetajeDr. Robert Jacobson, M.; and Dr. David B. “Pat”
Jarvis, M.D.Dkt. 14, pp. pp. 118. As a result of these alleged errors, Plaintiff requests an aw

benefits.d. at 18.
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STANDARD OF REVIEW

Pursuant to 42 U.S.C. § 405(Q), this Court may set aside the Commissioner'efenia
social security benefits if the ALJ’s findings are based on legal er not supported by
substantial evidence in the record as a widgliss v. Barnhart427 F.3d 1211, 1214 n.1 (9th
Cir. 2005) (citingTidwell v. Apfel 161 F.3d 599, 601 (9th Cir. 1999)).

DISCUSSION

l. Whether the AL J properly consider ed the medical opinion evidence.

Plaintiff argues the ALJ failed to provide specific, legitimaesons, supported by
substantial evidence in the record, to discount medical opinion evidence fso@udningham,
Petaja, Jacobspand Jarvis. Dkt. 14, pp-18.

An ALJ must provide “clear and convincing” reasons for rejecting the urazboted
opinion of either a treatg or examining physiciahester v. Chater81 F.3d 821, 830 (9th Cir.
1995) (citingPitzer v. Sullivan908 F.2d 502, 506 (9th Cir. 1990Fmbrey v. Bower849 F.2d
418, 422 (9th Cir. 1988)). When a treating or examining physician’s opinion is coradadinet
opinion can be rejected “for specific and legitimate reasons that grersegby substantial
evidence in the recordlester 81 F.3d at 8331 (citingAndrews v. Shalalé3 F.3d 1035, 1043
(9th Cir. 1995)Murray v. Heckley 722 F.2d 499, 50@®th Cir. 1983)). The ALJ can accomplish
this by “setting out a detailed and thorough summary of the facts anctiogftlinical evidence,
stating his interpretation thereof, and making findingetidick v. Chatell57 F.3d 715, 725 (9th
Cir. 1998) (cling Magallanes v. Bower881 F.2d 747, 751 (9th Cir. 1989)).

A. Dr. Cunningham

Plaintiff argues the ALJ failed to provide legally sufficient reasarreject medical

opinion evidence from examining physician, Dr. Cunningham. Dkt. 14-9p. 6
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Dr. Cunningham performed a psychological evaluation of Plaintiff on Jahdag014.
AR 52536.As part of the evaluation, Dr. Cunningham conducted a clinical intermewtal
status examinatiomnxiety assessmemndBeck Depression Inventoiy evaluation. AR 52536.
Dr. Cunningham diagnosed Plaintiff with several conditions, including majoespe disorder,
generalized anxiety disorder, panic disorder with agoraphobia, opioid amdecabase, a history
of cance, and leg and foot pain. AR 5ZB.

In a Medical Source Statement, Bunningham opined Plainti¥fas moderately limiteth
his ability to understand, remember, and persist in tasks by followgghert and simple
instructions. AR 528. Dr. Cunninghdnrther found Plaintiff had marked limitations in his abilif
to learn ew tasksperform routine tsks without special supervisicaglapt to changes in a routir
work settingmake simplevork-related decisiongnd be aware of normal hazards and take
appropriate precautions. AR 528. Additionally, Dr. Cunningham determinediPlaad marked
limitations in his ability to ask simplguestions or request assistarsas;realistic goals and plan
independentlyand perform activities within a schedule, maintain regular attendantbga
punctual within customary tolerances without special supervision. AR 828y] Dr.
Cunningham opined Plaintiff was severely limited in four areas: Hisyabiunderstand,
remember, and persist in tasks by followingaded instructions; communicate and perform
effectively in a work setting; maintain appropriate behavior in a worikgg&nd complete a
normal work day and work week without interruptions from psychologically baseptems. AR
528.

Regarding Dr. Cunningham’s opinion, the ALJ wrote:

Little to no weight is given to the consultative psychological opinion from Metrgar

L. Cunningham, Ph.D., dated January 2014, that the clainj@hblsal Assessment

of Functioning] [“|GAF"] score is 40 andl) that he hasmarked” to “severe”
limitations with maintaifing] a regular schedule, making simple woekated
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DEFENDANT’S DECISIONTO DENY BENEFITS
-4

y

e



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

decisions, and/or maintaining appropriate behavior in a work setting, beslagls
relied more on the claimant’s subjective symptoms. Dr. Cunningham indicated o
page 1 of her report that no medical records were available. Indeed, thigyrnoéjor

the report contains such phrases as “Frank said” or “He said.” Such reliance on the

claimant's statements is problematic for the reasons staf@d.That Dr.

Cunninglam asse$sd] the claimant witha “marked” limitation in being able to

maintain a regular work schedule for example, directlylictsm with the claimant’s

own statements to Dr. Jarvis just 5 months later, i.e., that he rises at 4:00lAM dai

has breakfast, and attends a range ofsphedule appointments throughout the

week, etc. During the hearing held in January 2016, the claimant gavelaa sim
recitaton of daily activities . . (3) As a Ph.D., Dr. Cunningham is also not
qualified to assess what impact physical impairments, i.e., histogno&rcand/or

leg and foot pain, may have on his physical functioning.

AR 23-24 (internal citations omitted) (mbering added).

While the ALJ provided three reasons for rejecting@mningham’s opined “marked”
and“severe” limitations, none of theseasonsvere specific and legitimate or supported by
substantial evidenceFirst,the ALJ discounted Dr. Cunningham’s opinion because he found
Cunningham relied on Plaintiff's subjective complaints. ARRZ3An ALJ may reject a
physician’s opinion if it is primarily based upon a claimant’s properly digedwselfreports.
Tommasetv. Astrue 533 F.3d 1035, 1041 (9th Cir. 2008) (citidgrgan v. Comm’r Soc. Sec.
Admin, 169 F.3d 595, 602 (9th Cir. 1999)). However, the Ninth Circuit has'tieddule allowing
an ALJ to reject opinions based on gelborts does not apply in the same manner to opinions
regarding mental illnessBuck v. Berryhill 869 F.3d 1040, 1049 (9th Cir. 2017). This is becau
psychiatric evaluations “will always depend in part on the patierf'seggort,” as “unlike a
broken arm, a mind cannot beayed.”ld. (internal quotation marks omitted) (quotiRgulin v.

Bowen 817 F.2d 865, 873 (D.C. Cir. 1987)). Accordinghgntal status examinations atihical

interviews"“are objective measures and cannot be discounted as-eejsetf[s].” Id.

! Plaintiff does not challenge the ALJ’s consideratibany of the GAF scores in the recoBkt. 14, p.
4,9, 10 As such, the Court does not assess the ALJ’s treatméma absigned GAF scores.
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In this cag, Dr. Cunningham'’s evaluation includedlinical interview, mental status
examination, and other psychological evaluati®@seAR 52536. As such, Dr. Cunningham’s
opinioncannot be discounted as being based on Plaintiff'seedfrts Buck 869 F.3d at 1049.
Furthermore, the ALJ failed to explain how the fact that Dr. Cunningham dié\netwany
medical reports impacted her assessment, particularly given thadrgthected her own
examination. Thus, in allhis was not a specific, legttiate reason for rejecting Dr. Cunninghan
opinion.

Second, the ALJ discounted Dr. Cunningham'’s opitter Plaintiff was markedly limited
in his abilityto maintain a regular work schedutdight of Plaintiff's reported dailyactivities AR
24.Geneally, anALJ may reject a physician’s opinion if it is inconsistent with the clatiman
daily activities.Rollins v. Massanayi261 F.3d 853, 856 (9th Cir. 2001). But in any event, the
ALJ’s decision must be supported by substantial evidienite recordBayliss 427 F.3d at 1214
n.1.

In this case, the ALJ correctly noted that Plaintiff reported to DrisJand testified that h
wakesup at 4:00 or 5:0RM, has breakfast, and attends recovery meetings and medical
appointments throughothie weekSeeAR 24, 4143, 470 But Plaintiff's ability toperform this
limited range of activitiedoes not necessarily show he could “perform an dight workday,
five days per week, or an equivalent work schetlii@eeSocial Security Ruling (“SSR”) 98p,
1996 WL374184, at *1Moreover the ALJ failed to explain how Plaintiff's reported ability to
conductthese activities showse could sustain a fuime workscheduleSee Mulanax v. Comm’
of Soc. Sec. Admjr293 Fed. Appx. 522, 523 (9th Cir. 2008) (citing SSFBPH(“Generally, in
order to be eligible for disability benefits under the Social SecuritytBetperson must be unab

to sustain fultime work— eight hours per day, five days per weeklri)addition a disability

—

W

e

ORDER REVERSING ANCREMANDING
DEFENDANT'S DECISION TO DENY BENEFITS
-6

S



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

claimant ‘should not be penakz for attempting to lead normal lives in the face of their
limitations.” Reddick 157 F.3d a722.Thereforg the ALJ’s second reason for rejecting Dr.
Cunningham’s opinion was nstipported by substantial eviderrause Plaintiff's reported
activitiesare not necessarily inconsistent with Dr. Cunningham’s opinion.

Third, the ALJ discounted Dr. Cunningham’s opinion becahstolds a Ph.D.and thus,
she is “not qualified to assess what impact physical impairments, sterytof cancer and/or leg
and foot pain, may have on his physical functioning.” AR 24. Dr. Cunningharicensed
psychologist who possesses a Pmbt,a medical docto6eeAR 531.Accordingly, the ALJ
could discount opinions fromr. Cunninghanregarding Plaintiff's physical limitation§ee20
C.F.R. 8§ 404.1527(c)(5) (“We generally give more weight to the opinion of a sgteairdut
medical issues related to his or her aregpecialty than to the opinion of a source who is not &
specialist.”). However, this reasoning is not applicable t&CDnningham’sconclusios regarding
Plaintiff's psychological conditionsSee Anderson v. Colyid23 F. Supp. 3d 1108, 1122 (D.
Or. 2016) (findingthe ALJ erred in discounting a licensed psychologist’'s opinion regarding th
claimant’s psychological condition).

Although Dr. Cunningham mentioned Plaintiff had a “[h]istory of canced ‘fJeg and
foot pain,” Dr. Cunningharmonducted @sychological evaluation arapined to social and
cognitive limitations- not physical limitationsSeeAR 528.Further, theALJ failed to explain how
the fact that Dr. Cunningham mentioned Plaintiff's physical impairments invedidtetfindings
about Plaintiff’'s psychological conditions and associated limitat®esAR 24.As such, this was
not a specific, legitimate reason, supported by substantial evidendesdounting Dr.

Cunningham’s opinion

|
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For the above stated reasons, the Countlooes the ALJ failed to provide any specific,
legitimate reason, supported by substantial evidence, for discounting Dr. §hamis opinion.
Hence the ALJ erred.

Harmless error principles apply in the Social Security coniéslina v. Astrue674 F.8l
1104, 1115 (9th Cir. 2012). An error is harmless only if it is not prejudicial todhmeantt or
“‘inconsequential” to the ALJ’s “ultimate nondisability determinatiddtdut v. Comm’r of Soc.
Sec. Admin454 F.3d 1050, 1055 (9th Cir. 2006¢e also Mina, 674 F.3d at 1115. The
determination as to whether an error is harmless requires asfpasiic application of judgment
by the reviewing court, based on an examination of the record madedtiregard to errors’ th
do not affect the parties’ ‘substantial right$vitlina, 674 F.3d at 1118119 (quotingShinseki v.
Sanders556 U.S. 396, 407 (2009) (quoting 28 U.S.C. § 2111)).

Here, had the ALJ properly considered Dr. Cunningham’s opitherRFC and the
hypothetical questions posed to the ‘meel expert (“VE”) may have included additional
limitations. For example, the RFC and hypothetical questions may héactedDr.
Cunningham’s opinion that Plaintiff had marked limitations in his ability to rsakple work
related decisions, and pemfio activities within a schedule, maintain regular attendance, and [
punctual within customary tolerances without special supervision. Marethe RFC and
hypothetical questions may have contained Dr. Cunningham’s opinion timaiffRAsas severely
limited in his ability to complete a normal work day and work week withoutupiigons from
psychologically based symptoms. The RFC and hypothetical questions posedEadidenot
contain these limitation&eeAR 17, 6470.As the ultimate disability désion may have change

with proper consideration of Dr. Cunningham’s opinion, the ALJ’s error is notéssrand

e

ORDER REVERSING ANCREMANDING
DEFENDANT’S DECISIONTO DENY BENEFITS
-8



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

requires reversabee Molina674 F.3d at 1115 he ALJ is directed to reassess Dr. Cunningham’s

opinion on remand.

B. Dr. Petaja

Next, Plaintiff maintains the ALJ failed to provide any specific and legitimatsoreto
reject medical opinion evidence from examining physician, Dr. P&kjal4, pp. 912.

Dr. Petaja conducted a psychological/psychiatric evaluation of Flamibecembe2014.
AR 537-44.As part of heexamination Dr. Petaja conducted a clinical interview, mental statu
examination, an@eck Depression Inventoily evaluation. AR 53#44. Dr. Petaja diagnosed
Plaintiff with major depressive disorder, trichotillomaniag &eroin dependence. AR 539.
Dr. Petaja opined Plaintiff had moderate limitations in several areasioflmak activities,
including his ability to understand, remember, and persist in tadkdldoying detailed
instructions; learn new tasks; perforautine tasks without special supervision; adapt to chang
in a routine work setting; and make simple woglated decisions. AR 539. In addition, Dr. Pet
found Plaintiff moderately limited in his ability to be aware of normabh#z and take appropieg
precautions, ask simple questions or request assistance, andstet gealls and plan
independently. AR 539. Further, Dr. Petaja determined Plaintiff had mamkéatibns in his
ability to: perform activities within a schedule, maintain regulteratance, and be punctual with
customary tolerances without special supervision; communicate anchpeffectively in a work
setting maintain appropriate behavior in a work setting; and complete a neoriaday and work
week without interruptions fra psychologically based symptoms. AR 539.

With respect to Dr. Petaja’s opinion, the ALJ wrote:

Little to no weight is also given to the consultative psychological opinion from

Holly Petaja, Ph.D., dated December 2014, for similar reasons to that discusseq

directly above in the opinion assessment for Dr. Cunningham(l)eshe also did
not review any medical evidence af®) instead relied on a oftene examination

\"ZJ
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(3) and what the claimant told her in rating his GAF at(82Similarly, Dr. Petaja
indicated a marked limitation, for performing activities within a schedule. Yet, this
directly conflicts with the claimant's own statements to Dr. Jarvis just rihsio
later, i.e., that he rises at 4:.00 AM daily, has breakfast, and attends a range o
pre-schedle appointments throughout the week, etc. During the hearing held in
January 2016, the claimant gave a similar recitation of daily acti{iielsikewise,

the remainder of the marked limitations are not supported. For examplest&a P
opines the claimant has a marked limitation in communication and maintaining
appropriate behavior. However, Dr. Petaja indicated on mental status examinati
normal rate, rhythm and volume of speech. Dr. Jarvis also noted the claimant was
polite and cooperative. The claimant makes good eye contact and listezlyg psl

well as attentively. He relates to others in a pleasant, open, friendlgrimitssand
interesed manner. The claimant is fully oriented and cooperative.

AR 24 (internal citations omitted) (numbering added).

The ALJprovidedfive reasons for discountirigr. Petaja’s opinion, but none of these w
legally sufficient. First, the ALgaveDr. Petaja’s opiniofiittle weightbecause she did not revie
anymedical evidencéAR 24.An ALJ cannot reject a physician’s opinion in a vague or conclu
manner; rathethe ALJ “must set forth his own interpretations and explain why therréthn
the doctors’, are correttEmbrey 849 F.2d at 421Here, the ALJ failed to explain how the fact
how the fact that Dr. Petaja did not review amgdicalevidence impacted her assessm8acAR
24. But,Dr. Petajaactuallyconducted her own examination upon which she could base her
assessmenbeeAR 537-44. Hence, this was not a specific and legitimate reason, supported

substantial evidence, to reject Dr. Petaja’s opirfs@&lreichler v. Comm’r of Soc. Sec. Admin.

775F.3d 1090, 1103 (9th Cir. 201&)tation omitted)“the ALJ must provide some reasoning in

order for us to meaningfully determine whether the ALJ’s conclusiens supported by
substantial evidence”).

Second, the ALdiscountedr. Petaja’s opinion because she based her findings on a
time examination.” AR 24. An examining physician, by definition, does not htreating

relationship with the claimant and usually only examines a claimantoaesSee?0 C.F.R. §

‘one
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404.1527(c) (effective Aug. 24, 2012 to Mar. 26, 2017). “When considering an examining
physician’s opinion . . . it is the quality, not the quantity of the examinatiormstimportant.
Discrediting an opinion because the examining doctor only saw claimanineneduld
effectively discredit most, if not all, examining doctor opinion&akey v. Colvire014 WL
3767410, at *6 (W.D. Wash. July 31, 2014). Accordingly, discrediting Dr. Petaja’®o@imnply
because she saw Plaintiff once was not a spexifil legitimate reason for doing See id.

The ALJ’s third and fourth reasons for rejecting Dr. Petaja’s opanierthe same legally
erroneouseasons the ALJ gave for discounting Dr. Cunningham’s opintbat is,that the
opinion was based on Plaifis self-reports and contradicted Plaintiff's daily activitieSeeAR
24.The ALJ cited the same daily activities in discounting Dr. Petajarsapas he did when
discounting Dr. Cunningham’s opinioBeeAR 24.Yet aspreviously explained, such reamsng is
invalid, as Dr. Petaja conductedatlinical interviewand mental status examinatj@mdPlaintiff's
minimal daily activitiesdid not contradict Dr. Petaja’s opinioAs such, the ALJ'shird and fourth
reasons for rejecting Dr. Petaja’s opinioareerror.

Lastly,the ALJ discounted Dr. Petaja’s opiniagarding Plaintiff's marked limitations
because the ALJ found them unsupported by the record. Once again, however,réjecd Dr
Petaja’s opinion in a conclusory manner, asnherely state[d] that the objective factors pfeafi
toward an adverse conclusion,” but “ma[de] no effort to relate anysé thbjective factors” to
particular findings from Dr. Petaj8eeEmbrey 849 F.2d at 422. “This approach is inadequate
Id. The Court also notes that although the ALJ wrote that he rejected “the remaiitide marked
limitations,” he did not address Dr. Petaja’s opinion that Plaintiff hadr&ed limitation in his

ability to complete a normal workday and work weSkeAR 24.

ORDER REVERSING ANCREMANDING
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Furthermore, the ALJ'8fth reasons alsounsupported by substantial evidence in the
record. Although the ALJ accurately described saorenal findings fronDr. Petaja’s
examinationthe ALJ omitted several abnormal findings. For instance, Dr. Petaja natetffP
was experiencing “low mood, feelings of worthlessness, recurrent thodigleath, social
withdrawal, sleep disturbance, anhedonia, change in appetite, fatigue fianttydif
concentrating.” AR 538. Dr. Petagdditionally wrote that Plaintiff reported hallucinations. AR
538.0n the mental status examination, Plaintiffs mood was “dysthymid’renhad a “restricted
affect. AR 540. Further, Dr. Petaja found Plaintiff outside normal liomtenemory, concentratio
and insight and judgment in the mental status examination. AR B4Thus, the ALJ’s selective
record reliance was not a specific, legitimate reason, supportethdigisiial evidence, to reject
Dr. Petaja’s findingsSee Reddi¢gkl57 F.3d at 7223 (an ALJ must not “cherfgick” certain
observations without considering their context).

The ALJ failed to provide any specific and legitimate reason, supportaddstantial
evidence in the record, thscountDr. Petaja’opinion. Thereforehe ALJ erredThe RFC and
hypothetical questions posed to the VE may have contained additionaldinsitaeith proper
consideration oDr. Petaja’s opinion, such #sat Plaintiff was markedly limited in his ability to
complete a normal work day and work week withatgrruptions from psychologically based
symptomsAs the ultimate disability decision may have changed, the ALJ’s emot isarmless
See Molina674 F.3d at 1115.1k ALJis directed tae-evaluate Dr. Petaja’s opinion on remang

C. Drs. Jacobsomnd Jarvis

Plaintiff alleges the ALJ providHegallyinsufficient reasons to discount medical opinig
from Plaintiff's treating physician Dr. Jacobs@mdexamining physician Dr. JarviBkt. 14, pp.

3-612-18.

ORDER REVERSING ANCREMANDING
DEFENDANT’S DECISIONTO DENY BENEFITS
-12

ns



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

The Court has determined remand is inevitable and has directed the AleV#duate the
opinion evidence from Drs. Cunningham and Petaja on remand. Since reconsidé2itton o
Cunningham and Petaja may impact the ALJ’s assessment of Drs.alaanlislarvis, the Court
instructs the ALJ to atsre-evaluate the opinion evidence from Drs. Jacobson and Jarvis.

Furthermore, the Court notes the ALJ’s consideration of Dr. Jacobsonisrapcontains
facially apparent errorg&or instance, in assessing Dr. Jacobson’s Augy&015opinion,the
ALJ wrote that thettached form assessment was completed bydymes R. Venema, M.D.,
rather than Dr. JacobsdBeeAR 24-25; see alscAR 545554 (Dr. Jacobson’s narrative stateme
and the attached formh addition, the ALJ’s assement also containsglal errors For example,
the ALJrejected Dr. Jacobson’s Novemi2&r, 2014 opinion partly because he found it conflict
with other physicians’ findings. AR 2f doing sothe ALJerroneouslygave greater weight to
the other physicians without explanation as to why they were morgagess than Dr. Jacobson
SeeGarrison v. Colvin 759 F.3d 995, 1012 (9th Cir. 2014éjting Nguyen v. Chaterl00 F.3d
1462, 1464 (9th Cir. 1996)) (“Where an Adldes not . . . set forth specific, legitimate reasons
crediting one medical opinion over another, he errs.”).

[. Whether thiscase should beremanded for an award of benefits.

Lastly, Plaintiff requests the Court remand this case for an awaeheits. Dkt. 14, p. 18,

The Court may remand a case “either for additional evidence and naling award
benefits.”Smolen v. ChateB0 F.3d 1273, 1292 (9th Cir. 1996). Generally, when the Court
reverses an ALJ’s decision, “the proper course, except in rare stamres, is to remand to the
agency for additional investigation or explanatid@ehecke v. Barnhar879 F.3d 587, 595 (9th

Cir. 2004) (citations omitted). However, the Ninth Circuit creatddsd for determining when

nt

D
o

for

ORDER REVERSING ANCREMANDING
DEFENDANT’S DECISIONTO DENY BENEFITS
-13



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

evidence should be credited and an immediate award of benefits dirétaendn v. Apfel211
F.3d 1172, 1178 (9th Cir. 2000). Specifically, benefits should be awarded where:
(1) the ALJ has failed to provide legally sufficient reasons for tiagedthe
claimant’'s] evidence(2) there are no outstanding issues that must be resolved
before a determination of disability can be made, and (3) it is clear feonecbrd
that the ALJ would be required to find the claimant disabled were such evidence
credited.
Smolen80 F.3d at 192.
In this case, the Court has directed the ALJ tevauatemedical opinion evidence from
Drs. Cunningham, Petaja, Jacobson, and J&eeSection |..supra Because outstanding issue
remain regarding the medical opinion evidetike RFC, and Plaitiff's ability to perform jobs
existing in significant numbers in the national economy, remand foefurtinsideration of this

matter is appropriate.

CONCLUSION

Based on the foregoing reasons, the Court hereby finds the ALJ imgropecluded

Plaintiff was not disabled. Accordingly, Defendant’s decision to dengfiteis reversed and thig

matter is remanded for further administrative proceedings in accordahdbevfindings

contained hereirThe Clerk is directed to enter judgment for Plaintiff and close the case.

o (i

David W. Christel
United States Magistrate Judge

Datedthis 8thday ofAugust, 2018
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